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The Validity of a Contract Made 


on Sunday or a Holiday 


BY EDWARD H. DECKER 


N a rural district in 
Illinois only a few 

years ago, two 

parties, Schutt and 

Ryan, made a 

horse trade on 
Sunday. As Ryan 
drove off, he said: “If 
I beat you, don’t 
squeal, but don’t you 
meet an automobile on the road when 
you are driving that black horse.” The 
next day he discovered that the mare 
which he had received in the trade was 
knee-sprung and wind-broken, and he im- 
mediately sought out Schutt and wanted 
to trade back, but Schutt refused. The 
following night in some mysterious way 
the horse was transferred from Schutt’s 
barn to Ryan’s stable, and the mare was 
found next morning tied to a tree near 
the house of her former owner. Schutt 
brought replevin for the horse, and Ryan 
defended on the ground that the trade 
was void because made on Sunday, and 
that Schutt had accordingly acquired no 
title to the horse. Counsel cited the Mo- 
saic Law, Exodus 20: 8-10, as authority 
for their contention: “Remember the 
Sabbath day, to keep it holy. Six days 


Of the Faculty of the College of Law, University of Illinois 





shalt thou labor,” etc. But the court was 
of the opinion that Exodus was too far 
back to go for authority, that “the pres- 
ent age is under a new dispensation,” . 
and that neither the common law nor the 
statute law of Illinois affected the legality 
of the transaction. The plaintiff there- 
fore recovered his horse, and we are not 
inclined to lose any sympathy over the 
gentleman who sought to welsh after he 
found that he had been beaten in a horse 
trade; but if this transaction had taken 
place in the adjoining state of Indiana, 
or in any one of fifteen or twenty other 
states of the Union, it is not at all certain 
that the defendant might not have suc- 
ceeded, for in about that many states 
it is held that contracts made on Sunday 
are void, or at least unenforceable. 

This rule, except in the state of Ala- 
bama, is the creation of the courts in the 
jurisdictions where it prevails, being de- 
duced from statutes more or less gener- 
ally forbidding work, labor, or business 
on Sunday. It must be distinguished 
from what we may call the general rule 
of illegality relating to contract, which 
was laid down at an early date by Lord 


1 Ryan v. Schutt, 135 Ill. App. 554. 
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Holt in Bartlett v. Vinor, Carth. 252, as 
follows: “That every contract made for 
or about any matter or thing which is 
prohibited and made unlawful by any 
statute is a void contract, though the stat- 
ute itself doth not mention that it shall 
be so, but only inflicts a penalty on the 
offender, because a penalty implies a pro- 
hibition, though there are no prohibitory 
words in the statute.” This rule, with 
certain reservations? is accepted every- 
where, and is generally admitted to apply 
to all contracts, whether made on Sunday 
or a week day, the performance of which 
involves prohibited work or labor on 
Sunday. But is a contract made on Sun- 
day, but to be performed on a secular 
day, hereafter called a “Sunday con- 
tract,” also illegal? This is the question 
which has been answered in the affirma- 
tive by certain jurisdictions, on the 
ground that the making of the contract 
itself, however innocent its subject-mat- 
ter, is prohibited and illegal, and there- 
fore no rights which the law will enforce 
can flow from it. We will now proceed 
to examine this doctrine for the purpose 
of determining its origin, the influences 
which led to its adoption, the extent to 
which it is held, and the justification, if 
any, for its continued existence. 

All authorities, both English and 
\merican, agree that contracts made on 
Sunday are not void at common law. 
This question was first raised in Eng- 
land in the case of Drury v. Defontaine, 
1 Taunt. 131, in 1808, which was some- 
what similar to the case first above men- 
tioned, in that it was an action for the 
price of a horse sold on Sunday. Lord 
Mansfield, who decided the case, goes 
back to Lord Coke as authority for the 





2 Anson, Contr. Huffcut’s 2d Am. ed. p. 
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329 Car. 2, chap. 7. An Act for the Better 
Observation of the Lord’s Day, Commonly 
Called Sunday. a. pv. 1677. 

“For the better observation and keeping holy 
the Lord’s Day, commonly called Sunday:” 
Be it enacted, that all the laws enacted and 
in force concerning the observation of the 
Lord’s Day, and repairing to the church 
thereon, be carefully put in execution; and 
that all and every person and persons what- 
soever shall on every Lord’s Day apply them- 
selves to the observation of the same, by exer- 
cising themselves thereon in the duties of 
piety and true religion, publicly and privately; 
and that no tradesman, artificer, workman, 
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statement that the Christian religion is 
part of the common law, a statement 
which may shock some of our modern 
lawyers in these days of religious,—or 
perhaps it were better to say,—irreligious 
freedom. He also highly disapproved of 
horse trading on Sunday, as witness: 
“The bargaining for and selling horses 
on Sunday is certainly a very indecent 
thing, and what no religious person 
would do ;” but he nevertheless concluded 
that the common law never “considers 
those contracts as void which were made 
on Sunday.” Best, J., in the case of 
Smith v. Sparrow (1826) 2 Car. & P. 
544, 4 Bing. 84, 12 J. B. Moore, 266, 
5 L. J. C. P. 80, 29 Revised Rep. 514, 
at nisi prius, expressed himself of a 
contrary opinion, but the case went off 
on another point, and the law in England 
was settled in accordance with Lord 
Mansfield’s view in the case of Rex v. 
Whitnash (1827) 7 Barn. & C. 596, 1 
Mann. & R. 452, 6 L. J. Mag. Cas. 26. 
American decisions to the same effect 
are so numerous and unanimous that ci- 
tations are unnecessary. 

It was in the case of Drury v. Defon- 
taine, supra, that, so far as the reports 
disclose, it was also claimed for the first 
time that a Sunday contract was illegal, 
and therefore void, under the provisions 
of the statute of 29 Car. 2, chap. 7, § 1, 
which is quoted in full in the note below.® 
This act, passed in 1677, though preceded 
by several statutes forbidding certain 
amusements, traveling, holding of mar- 
kets, etc., was the first attempt to secure 
the better observance of the Sabbath by a 
general prohibition of labor or business, 
and is of special interest to us because, 
except for some early colonial legisla- 





laborer, or other person whatsoever shall do 
or exercise any worldly labor, business, or 
work of their ordinary callings upon the Lord’s 
Day, or any part thereof (works of necessity 
and -charity only excepted); and that every 
person being of the age of fourteen years or 
upwards offending in the premises, shall for 
every such offense forfeit the sum of 5 shil- 
lings; and that no person or persons whatso- 
ever shall publicly cry, show forth, or expose 
to sale any wares, merchandises, fruit, herbs, 
goods, or chattels whatsoever upon the Lord’s 
Day, or any part thereof, upon pain that every 
person so offending shall forfeit the same 
goods so cried or showed forth or exposed to 
sale.” 
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tion,* most of the Sunday statutes in this 
country have been patterned more or less 
directly upon it. 

It is to be noted that the statute makes 
no express reference to contracts, but 
prohibits certain classified persons from 
“exercising any worldly labor, business, 
or work of their ordinary callings on the 
Lord’s Day.” It was argued in Drury 
v. Defontaine that the contract was made 
in the course of business prohibited by 
the statute, and therefore void. Lord 
Mansfield in his opinion gives the im- 
pression that he accepted the general 
principle, but he rejected the premise, on 
the ground that the parties were not en- 
gaged in their “ordinary callings,’ and 
thereby evaded a decision of the main 
contention. The sale, it appears, was a 
private sale, and neither party made a 
business of dealing in horses in that way, 
though it was shown that the seller was 
engaged in the business of selling horses 
at public auction on commission, a dis- 
tinction so fine that we are inclined to 
suspect that the learned judge allowed 
his sense of fair dealing to dominate 
his judgment. 

The question was again raised in Blox- 
some v. Williams (1824) 3 Barn. & C. 
232, 5 Dowl. & R. 82, 1 Car. & P. 294, 
2L. J. K. B. 224, 27 Revised Rep. 337, 
an action to recover the price paid for a 
horse alleged to have been sold and war- 
ranted on Sunday, after breach of war- 
ranty. Here again the court dodged the 
question by finding that the contract was 
not completed until Tuesday, when the 
horse was delivered and the money paid. 
Two years later, however, another case 
arose, in which the issue could not be 
escaped. Fennell v. Ridler (1826) 5 





#Virginia claims to have passed an act as 
early as 1617, three years before the landing 
of the Pilgrims, and sixty years before the act 
of 29 Car. 2. See 10 Va. L. Reg. 64. Also 
see Raines v. Watson, 2 W. Va. 381, for later 
Virginia colonial and state legislation. 

5 See Rex v. Whitnash (1827) 7 Barn. & C. 
596, 1 Mann. & R. 452, 6 L. J. Mag. Cas. 26; 
Peate v. Dicken (1834) 1 Cromp. M. & R. 422, 
3 Dowl. P. C. 171, 5 Tyrw. 116, 4 L. J. Exch. 
N. S. 28; Norton v. Powell (1842) 4 Mann. 
& G. 42, 11 L. J. C. P. N. S. 202. The Eng- 
lish courts have also construed the words 
“tradesman, artificer, workman, laborer, or 
other person whatsover,” very strictly, so as 
to exclude a farmer (Reg. v. Silvester (1864) 
33 L. J. Mag. Cas. N. S. 79, 10 Jur. N. S. 


Barn. & C. 406, 8 Dowl. & R. 204, 4 L. 
J. K. B. 207, 29 Revised Rep. 278, an 
action for breach of warranty of a horse. 
It seems to have been conclusively shown 
that the sale was made and the warranty 
given on Sunday, and that the plaintiffs 
at least were horse dealers and engaged 
in their ordinary callings. The court of 
King’s bench accepted Lord Mansfield’s 
dictum in Drury v. Defontaine, and held 
that the sale and warranty were void 
under the statute, tius, 149 years after 
its passage, applying it for the first time 
to invalidate a contract made on Sunday. 
Why the long delay is an interesting sub- 
ject for speculation, which the writer 
leaves to his readers. Until 1808 there 
seems to have been a total lack of con- 
tention upon the point. 

The decision in Fennell v. Ridler was 
accepted, and the doctrine applied by the 
court of common pleas in the later case 
of Smith v. Sparrow (1827) 2 Car. & 
P. 544, 4 Bing. 84, 12 J. B. Moore, 266, 
5 L. J. C. P. 80, 29 Revised Rep. 514; 
and by the court of exchequer in the 
case of Simpson v. Nicholls (1838) 3 
Mees. & W. 240, 6 Dowl. P. C. 355, 1 
Horn & H. 12, 7 L. J. Exch. N. S. 117, 
both actions by the seller of goods against 
the buyer. The English courts were care- 
ful, however, to confine the rule to those 
contracts only which were made in the 
course of the “ordinary calling” of the 
parties,5 and in some other cases between ° 
the years 1827 and 1847 they sustained 
on other grounds contracts which were 
attacked under the statute.® In all only 
twelve cases appear to have raised the 
question, and of these only the three cases 
noted above held the contract void. 
Since 1847 the question seems never to 


360), the owner and driver of a stage coach 
(Sandiman v. Breach (1827) 7 Barn. & C. 96, 
9 Dowl. & R. 796, 5 L. J. K. B. 298, 31 Revised 
Rep. 169) and a barber (Palmer v. Snow 
[1900] 1 Q. B. 725, 69 L. J. Q. B. N. S. 356, 
64 J. P. 342, 48 Week. Rep. 351, 82 L. T. 
N. S. 199, 16 Times L. R. 168). The words, 
“or other person whatsover,” are applied only 
to persons ejusdem generis. 

6 Williams v. Paul (1830) 6 Bing. 653, 4 
Moore & P. 532, 8 L. J. C. P. 280, 31 Revised 
Rep. 512; Begbie v. Levi (1830) 1 Cromp. & 
J. 180, 1 Tyrw. 130, 9 L. J. Exch. 51; Scarfe 
v. Morgan (1838) 4 Mees. & W. 270, 1 Horn 
& H. 292, 7 L. J. Exch. N. S. 324; Beaumont 
v. Brengeri (1847) 5 C. B. 301. 
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have come up in the English courts, a 
fact quite as inexplicable as the long 
delay in raising it, especially in view of 
the numerous cases in this country. The 
penal provisions of the act on the other 
hand have been repeatedly enforced, the 
last case being as late as 1914. Amor- 
ette v. James P1915] 1 K. B. 124. 

The American law on this subject is 
in great confusion. Much of this is due 
to the variety of expression in the stat- 
utes which the courts have had to con- 
strue, and much more is due to varying 
constructions of similar statutes by the 
courts of different jurisdictions. For the 
purpose of bringing out these diversities 
more clearly, the writer has attempted a 
brief analysis of the statutes themselves, 
and of the constructions placed thereon 
with reference to the topic in hand, with 
citations to the statutes and such cases 
as seem to him important, but without 
any pretense of citing authorities ex- 
haustively where they are merely cumu- 
lative. 

It may be remarked at the outset that 
in two states, and only two, the legisla- 
tures have attempted to fix the status 
of Sunday contracts by statutes expressly 
designed for that purpose. In Alabama 
all contracts made on Sunday, with cer- 
tain designated exceptions, are expressly 
declared to be void;? while West Vir- 
ginia, on the other hand, has as emphati- 

-cally declared that “no contract shall be 

deemed void because it has been made 
on the Sabbath day.”*® In all of the 
other states the validity of Sunday con- 
tracts depends entirely on the construc- 
tion of penal statutes forbidding work, 
labor, or business on that day. 

As was to have been expected, Con- 
necticut, the home of the blue laws, was 
the first state to hold Sunday contracts 
void. As early as 1785, in Carpenter v. 


7 Ala. Civ. Code of 1907, § 3346. 

8 Hoge’s Anno. Code, 1913, § 5322. 

® Wight v. Geer, 1 Root, 474 (1792); Grant 
v. McGrath, 56 Conn. 333, 15 Atl. 370; Finn 
v. Donahue, 35 Conn. 216; Nason v. Dinsmore, 
34 Me. 391; Pope v. Linn, 50 Me. 83; Meader 
v. White, 66 Me. 90, 22 Am. Rep. 551; Robe- 
son v. French, 12 Met. 24, 45 Am. Dec. 236; 
Myers v. Meinath, 101 Mass. 366, 3 Am. Rep. 
368; Pattee v. Greely, 13 Met. 284; Ladd v. 
Rogers, 11 Allen, 209; Horn v. Dorchester 
Mut. F. Ins. Co. 199 Mass. 534, 85 N. E. 853; 
Adams v. Hamell, 2 Dougl. (Mich.) 74, 43 Am. 
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Crane, 1 Root, 98, a suit on a note in 
Windham county, the plea that the note 
was executed and delivered on Sunday 
was made, but the defense was over- 
ruled because it appeared that the note 
was given at 2 a. M., the Sunday law 
applying only from sunrise to sunset. 
But seven years later, in Wight v. Geer, 
1 Root, 474, a note executed and deliv- 
ered on Sunday was held to be void. 
This is the earliest American case that 
the writer has found, and it antedates the 
case of Fennell v. Ridler by thirty-four 
years. In a similar case in Massachu- 
setts in 1812, Geer v. Putnam, 10 Mass. 
312, it seems that the defendant was the 
same person as the plaintiff in the Con- 
necticut case, supra. His counsel plead- 
ed the Sunday law as a defense, but 
rather apologized for making such a plea, 
saying that he did it “at the instance 
of his client, who had lost a debt in Con- 
necticut on the same ground.” The 
plea did not succeed because of technical 
defects, perhaps because of lack of zeal 
of the attorney, and it was not until the 
case Of Robeson v. French (1846) 12 
Met. 24, 45 Am. Dec. 236, that Sunday 
contracts were declared void in Massa- 
chusetts. This was an action of deceit 
arising out of a horse trade, similar to 
the case of Fennell v. Ridler. Both Con- 
necticut and Massachusetts have con- 
tinued to adhere to the doctrine, and have 
been followed very closely by Maine, 
Michigan, and Wisconsin.® In all of 
these states the statute forbids anyone 
to “keep open shop, warehouse, or work- 
house, or do any manner of labor, busi- 
ness, or work.” ? 

Five other states, Delaware, New Jer- 
sey, Pennsylvania, Utah, and Vermont, 
in a little different language, also prohibit 
“business” as well as labor, without lim- 


Dec. 455; Costello v. Ten Eyck, 86 Mich. 348, 


24 Am. St. Rep. 128, 49 N. W. 152, Tucker 
v. Mowrey, 12 Mich. 378; Hill v. Sherwood, 3 
Wis. 343; Sherry v. Madler, 123 Wis. 621, 
101 N. W. 1095; Sentinel Co. v. A. D. Meisel- 
bach Motor Wagon Co. 144 Wis. 224, 32 L.R.A. 
(N.S.) 436, 140 Am. St. Rep. 1007, 128 N. W. 
861 


10 Conn. Gen. Stat. (1902) § 1369; Maine, 
Rev. Stat. (1903) § 25, p. 933; Mass. Rev. 
Stat. (1902) chap. 98, § 2; Mich. Comp. Laws 
(1897) § 5912; and Wis. Stat. (1913) § 4595. 
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itation as to calling. In Delaware and 
Utah no case has been found on our ques- 
tion, but in the other three numerous de- 
cisions have held Sunday contracts 
void.!* 

North Carolina, South Carolina, Geor- 
gia, and Rhode Island have prohibited 
work and business only of the “ordi- 
nary calling,” #8 the first two states hav- 
ing adhered almost exactly to the word- 
ing of 29 Car. 2; and in keeping with the 
English decisions the courts of these 
states have held that contracts made on 
Sunday outside of the ordinary calling 
of the parties are valid.* The reverse 
of this proposition, to wit, that contracts 
within the ordinary calling are void, has 
been held in Georgia ® and in Rhode Is- 
land. In neither North nor South 
Carolina, however, does there appear to 
have been a single decision holding a 
Sunday contract void. 

New Hampshire prohibits “work, busi- 
ness, or labor of his secular calling to the 
disturbance of others.” ?” The decisions 
do not seem to limit the application of 
the statute to “ordinary calling,” and are 
inclined to hold that the making of any 
contract is “to the disturbance of others,” 
though only the two contractors are pres- 
ent.} 

The Virginia statute,” which dates 
back to 1786 with only slight verbal 
changes, prohibits any person from be- 
ing “found laboring at any trade or 
calling,” or employing “his apprentices 
ee 


11 Del. Rev. Code (1893) chap. 31, § 4; N. 
J. Comp. Stat. (1910) p. 5712; 4 Purdon’s 
Dig. of Stat. Law, p. 4485; Utah, Comp. Laws 
oy? art. 4238; Vt. Pub. Stat. (1906) p. 


12 Reeves v. Butcher (1865) 31 N. J. L. 224; 
Nibert v. Baghurst, 47 N. J. Eq. 201, 20 Atl. 
252; Rosenblum v. Schlachner (1913) 8&4 N. 
= L. 525, 87 Atl. 99; Morgan v. Richards 
(1801-4) 1 Browne (Pa.) 172; Kepner v. 
Keefer, 6 Watts, 231, 31 Am. Dec. 460; Cook 
v. Forker, 193 Pa. 461, 74 Am. St. Rep. 699, 
44 Atl. 560; Lyon v. Strong, 6 Vt. 219 (1834) ; 
Lovejoy v. Whipple, 18 Vt. 379, 46 Am. Dec. 
157; Sargeant v. Butts, 21 Vt. 99; Corey v. 
Boynton (1909) 82 Vt. 257, 72 Atl. 987. 

. C. Revisal 1905, §- 2836; S. C. Crim. 
Code’ (1912) . sa Georgia Crim. Code 
(1911) § 416; . Gen. Laws (1909) § 18, 
p. 1278. 

14For cases see 37 Cyc. 559, note 33. 

15 Hill v. Wilker, 41 Ga. 449, 5 Am. Rep. 
540; Morgan v. Bailey, 59 Ga. 683; Ball v. 
Powers, 62 Ga. 757; Calhoun v. Phillips, 87 
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or servants in labor or any other busi- 
ness, except,” etc. It is curious that the 
status of Sunday contracts seems never 
to have been raised in this state, and we 
shall have to turn to some of the other 
states which patterned after this statute 
to obtain some clew to its construction. 
West Virginia is one of these,”° and we 
have already seen that its legislature has 
settled the question in favor of validity, 
after its supreme court had split evenly 
upon it in the case of Raines v. Watson, 
2 W. Va. 371. In Kentucky * a note 
made on Sunday was enforced because 
there was no showing that it was received 
by the plaintiff while laboring at a trade 
or calling, or that he had knowledge that 
the defendant was so laboring. Ray v. 
Catlett (1851) 12 B. Mon. 532. But if 
the consideration of the contract consists 
in whole or in part of the performance of 
work on Sunday, then it is void.* A case 
which would practically nullify this last 
rule, however, was recently decided 
(Hale v. Harris, 28 Ky. L. Rep. 1172, 
91 S. W. 660, 5 L.R.A.(N.S.) 295) hold- 
ing that the maker of a note cannot avoid 
payment by pleading the Sunday law, un- 
less he restores the consideration. Ar- 
kansas and Mississippi both hold void 
contracts made on Sunday, whether the 
consideration moved on that day or 
not ; 8 but Texas seems to stand on the 
side of validity.** 

Florida has a peculiar statute which 
provides: “Whoever follows any pursuit, 


Ga. 482, 13 S. E. 593; Harrison v. Powers, 76 
Ga. 218; Young v. Dublin Fertilizer Works 
(1915) — Ga. —, 85 S. E. 941; McAuliffe v. 
Vaughan, 135 Ga. 852, 70 S. E. 322, Ann. 
Cas. 1912A, 290, 33 L.R.A.(N.S.) 255. 

16 Whelden v. war 8 R. I. 230; Sayles 
v. Wellman, 10 R. I. 465. 

17N. H. Pub. thy "(1901) p 819. 

18 Allen v. Deming, 14 N. AL 133, 40 Am. 
Dec. 179; Varney v. French, 19 N. H. 233. 

19 Pol. Va. Anno. Code, 1910 Supp. § 3799, 

20 Hoge’s W. Va. Code, § 5321. 

21 Carroll's Ky. Stat. (1915) § 1321. 

22 Slade v. Arnold, 14 B. Mon. 287; Murphy 
v. Simpson, 14 B. Mon. 419. 

23 Ark. Dig. of Stat. (1904) § 2030; Tucker 
v. West, 29 Ark. 386; Miss. Code (1906) § 
1366; Miller v. Lynch, 38 Miss. 344. 

24Tex. Rev. Crim. Stat. (1911) Act 299; 
Terry v. French, 5 Tex. Civ. App. 120, 23 S. 
W. 911; Schneider v. Sansom, 62 Tex. 201, 
50 Am. Rep. 521; Beham v. Ghio, 75 Tex. 
87, 12 S. W. 996. 
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business, or trade on Sunday, either by 
manual labor or with animal or mechani- 
cal power, except,” etc.2® In Hooks v. 
State, 58 Fla. 57, 50 So. 586, it was held 
that a note and mortgage given on Sun- 
day for goods sold were valid and en- 
forceable, the court holding that the stat- 
ute prohibited only works of a public 
nature which would be offensive to the 
sensibilities of a Christian community. 

Tennessee also has a peculiar statute 
prohibiting “any merchant, artificer, 
tradesman, farmer, or other person” 
from “doing or exercising any of the 
common avocations of life.” 2 In Mose- 
ley v. Vanhooser, 6 Lea, 286, 40 Am. 
Rep. 37, the court reserved its opinion as 
to the validity of a contract made on Sun- 
day, and has never since overcome that 
reticence. The editor of Shannon’s Code 
expresses his opinion in a note on p. 
685, that such contracts would not be 
void in that state. 

Indiana forbids “common labor” or 
engaging in one’s “usual avocation.” *7 
The courts have consistently held all Sun- 
day contracts not within the exceptions 
of the statute to be void, even going to 
the extent of holding that the making of 
a note is common labor (Reynolds v. 
Stevenson (1859) 4 Ind. 619), and that 
a surety who signed a note on Sunday is 
not bound even though the note was de- 
livered on a week day by the principal 
to the payee, who had no knowledge 
(Parker v. Pitts, 73 Ind. 597, 38 Am. 
Rep. 155). 

Iowa prohibits “labor” and also “buy- 
ing and selling property of any kind.” * 
It is held that this statute not only invali- 
dates a contract of sale (Pike v. King, 
16 Iowa, 49), but also that the execution 
and delivery of a note are “common 
labor,” and the note is therefore void 





25 Fla. Gen. Stat. (1906) §8 3566-3567. 
ee Tenn. Annd. Code (1896) § 


27 Burns’s Anno. Stat. (Ind. 1908) § 2000, 

as amended, Laws ce a 175. 
28 Towa Code 1897, 

29 Kansas Gen. Stat. ‘ i009) § 2758; Johnson 
v. Brown, 13 Kan. 529; Mo. Rev. Stat. (1909) 
§ 4801; Kaufman v. Hamm, 30 Mo. 387; Neb. 
Rev.-Stat. (1913) § 8802; Horacek v. Keebler, 
5 Neb. 355; New Mex. Comp. Laws 18%) 
§ 1368; McDonald v. Carlton, 1 N. 172; 
Ohio Code (1910) § 13044; Bloom v. Richards 
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(Sayre v. Wheeler, 31 Iowa, 112, s. c. 
32 Iowa, 559) ; also a lease is void (Mc- 
Intosh v. Lee, 57 Iowa, 356, 10 N. W. 
895). 

On the other hand the following states 
which prohibit “labor,” or being “found 
laboring,” but without any general pro- 
hibition of “business,” have all held that 
the mere making of a contract does not 
constitute labor within the meaning of 
the act, and Sunday contracts are there- - 
fore valid: Kansas, Missouri, Nebraska, 
New Mexico, and Ohio.”® Maryland, 
with a similar statute, has not expressed 
herself decisively, and Hawaii not at all.®° 

Minnesota formerly prohibited all la- 
bor and business, but by the Penal Code 
of 1894,5! the prohibition was amended 
to include only “public selling or offering 
for sale of property, and all other labor.” 
This statute does not invalidate contracts 
of private sale (Ward v. Ward, 75 Minn. 
269, 77 N. W. 965), or notes executed 
and delivered on Sunday (Holden v. 
O’Brien, 86 Minn. 297, 90 N. W. 531). 

New York prohibits “all labor,” 
“trades, manufactures, agricultural or 
mechanica! employments,” and “all man- 
ner of public selling or offering for sale,” 
etc. The courts have upheld contracts 
for the private sale of chattels, sale of 
real estate, and contract of carriage; and 
it is fair to assume from the reasoning 
on these decisions that they will hold 
valid any private contract to which the 
only objection is that it was made on 
Sunday. 

North and South Dakota and Okla- 
homa seem to have followed the New 
York statute very closely, but their con- 
struction is in doubt. No decision is to 
be found holding a Sunday contract void, 
but in each state there are dicta indicat- 


2 Ohio St. 387, overruling Sellers v. Dugan, 
18 Ohio, 489. 

80Md. Gen. Laws (1904) art. 27, § 384; 
Hawaii, Laws (1911) p. 50. 

31 Minn. Gen. Stat. (1913) § 8753. 

32 3 B. C. & G.’s Con. Laws (N. Y.) p. 4086. 

38 Boynton v. Page, 13 Wend. 425; Eberle 
v. Mehrbach, 55 N. Y. 682; Merritt v. Earle, 
29 N. Y. 115, 86 Am. Dec. 292; McCormick v. 
Hazard, 77 Misc. 190, 136 N. Y. Supp. 91; and 
see a v. Dunford, 207 N. Y. 17, 100 N. 
E. : 








ing that it might so hold, or at least that 
it is reserving its judgment. 

Washington forbids any person “to 
conduct or carry on, or perform or em- 
ploy, any labor about any trade or man- 
ufacture, except,” etc. The act has not 
been construed, but would probably not 
be held to invalidate contracts. 

Illinois and Colorado prohibit only 
“disturbance of the peace by labor,” etc. 
There appear to be no decisions in the 
latter state, but it is held in Illinois that 
contracts are valid under this act.” Illi- 
nois takes a more liberal view of what 
amounts to a “disturbance” than New 
Hampshire. 

Alaska, California, Idaho, Louisiana, 
Oregon, and Wyoming forbid the keep- 
ing open of “stores, shops,’ and other 
places of general business, but do not for- 
bid labor or business.** In none of these 
states is there a decision that Sunday 
contracts are void. The question seems 
to have been raised twice in Oregon, but 
the defense was overruled once on the 
ground of ratification (Smith v. Case, 
2 Or. 191), and again on a question of 
pleading (Triphonoff v. Sweeney [1913] 
65 Or. 299, 130 Pac. 979). In Cali- 
fornia (Moore v. Murdock, 26 Cal. 514) 
the defense was rejected as not justified 
under the statute, a holding that seems 
to be correct and likely to be followed. 
In the other states no cases were found. 

The balance of the states and terri- 
tories, Arizona, District of Columbia, 
Montana, and Nevada, do not prohibit 
either labor or business in general, nor 
have they any other statute which could 
possibly be construed to affect Sunday 
contracts. Ina recent criminal case, Dis- 
trict of Columbia v. Robinson, 30 App. 
D. C. 283, 12 Ann. Cas. 1094, it was held 
that the old colonial statute of Maryland, 
Laws 1723, § 10, very similar to the pres- 
ent Maryland act, was contrary to the 
spirit of the Constitution, and impliedly 
repealed by acts of Congress prohibiting 











84.N. Dak. Rev. Codes (1905) § te Rosen- 
baum v. atlayes, 10 N. D. 311, 86 N. 973; 
S. Dak. 2 (Comp. Laws, 1913) p. 564; Ever v. 
Kleimenhagen, 6 Ss. D. 221, € N. 851; 
Okla. Sess. Laws (1913) chap. 204; Het Vv. 
Briley, 17 Okla. 314, 87 Pac. 595. 

851 R. & B. Anno. Codes (1910) § 24911. 

36 Tl]. Rev. Stat. 1913, chap. 38, § 260; Colo. 
Rev. Stat. 1908, § 1838. 






The Validity of a Contract Made on Sunday 551 


particular kinds of labor or business, 
é. g., operating of barber shops or sa- 
loons. 

To sum up the question geographically, 
it appears that east of the Mississippi 
there are five states, Florida, Illinois, 
New York, Ohio, and West Virginia, 
whose law seems settled in favor of the 
validity of Sunday contracts; in Dela- 
ware, District of Columbia, Maryland, 
Tennessee, and Virginia there is no 
square holding, leaving eighteen other 
states where the law seems settled the 
other way. West of the Mississippi there 
are only two states where it seems settled 
that Sunday contracts are void, Iowa 
and Arkansas. In all the others, twenty- 
two in number, including Alaska and 
Hawaii, with the possible exception of 
North Dakota, Oklahoma, Oregon, and 
South Dakota, it seems pretty safe to 
say that they are valid. The balance 
seems to be in favor of validity in spite 
of statements to the contrary found in 
many text-books. 

In making this summary the writer 
has had it in view to bring out clearly 
the effect of religion upon both the stat- 
utes and their application to the question 
in hand. — J., in Fennell v. Rid- 
ler (1826) 5 Barn. & C. 406, 8 Dowl. & 
R. 204, 4 L. J. K. B. 207, 29 Revised 
Rep. 278, is very frank about it. He 
says: “ The spirit of the act is to advance 
the interests of religion, to turn a man’s 
thoughts from his worldly concerns, and 
to draw them to the duties of piety and 
religion ; and the act cannot be construed 
according to its spirit unless it is so con- 
strued as to check the career of worldly 
traffic.” He accordingly concluded that 
the act was not intended “exclusively for 
promoting public decencies,” but was 
“for regulating private conduct,” a view 


‘ which is entirely untenable in this coun- 


try, because of constitutional guaranties 
of freedom of religion. 
Over here the doctrine took root first 





87 Richmond v. Moore, 107 Ill. 429, 47 Am. 
Rep. 445; Collins Ice Cream Co. v. Stephens, 
189 Ill. 200, 59 N. E. 524; Prout v. Hoy Oil 
Co. 263 Ill. 54, 105 N. E. 26. 

88 Alaska Comp. Laws (1913) § 2021; Cal. 
Penal Code, § 300; Idaho, Rev. Codes (1908) 
§ 6823; La. Rev. Stat. (1904) p. 399; Lord’s 
Or. Laws, chap. 8, § 2125. 





































































































































































































































552 


in Connecticut and Pennsylvania, and 
spread from there through the New Eng- 
land and north central states in which re- 
ligious spirit ran high in the first half 
of the nineteenth century, when most of 
the leading cases were decided. In the 
South, both the statutes and their inter- 
pretation were more tempered, and as 
the tide of empire flowed westward, much 
more liberal ideas have prevailed. 

At this late day it is probably too late 
to inquire profitably whether the doctrine 
as developed in those jurisdictions where 
it prevails was founded on sound prin- 
ciples of construction. It has become 
too fixed to be overruled by the courts, 
and would require legislation to upset it. 
There is, however, grave reason for 
questioning its present usefulness and 
for urging other states to do as West 
Virginia has done and abolish it by stat- 
ute. In the first place, anyone who reads 
the cases cannot help but be impressed 
with the fact that the doctrine has been 
the refuge of the dead beat and the sharp 
dealer. As noted above, the first three 
cases in England, about 25 per cent of 
the total, involved the sale of horses, and 
while the same proportion has not been 
kept up in this country, the number of 
such cases is large. Without exhausting 
the authorities, the writer has found 
seven in which it was held that no action 
would lie for deceit or breach of war- 
ranty of a horse sold on Sunday,®® mak- 
ing the law a shield for the crookéd deal- 
er. The number of these cases remind 
one of David Harum’s motto, “The bet- 
ter the day the better the deal.”” 

Perhaps a majority of the cases are 
on notes which the makers are seeking 


88 Geer v. Putnam, 10 Mass. 312; Grant v. 
McGrath, 56 Conn. 333, 15 Atl. 370; Robeson 
v. French, 12 Met. 24, 45 Am. Dec. 236; Plais- 
ted v. Palmer, 63 Me. 576; Lyon v. Strong, 


1834, 6 Vt. 219; Murphy v. Simpson, 14 B. 


Mon. 419; Gunderseney. Richardson, 56 Iowa, 
56, 41 Am. Rep. 81, 8 N. W. 683. 

49See note to Hale v. Harris, 5 L.R.A. 
(N.S.) 295. 

41 Gen. Stat. Conn. (1907) § 764; Me. Rev. 
Stat. (1903) chap. 84, § 131. 
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to repudiate. Under the older decisions 
it appears that, unless there has been a 
sufficient ratification by a subsequent 
promise to pay, the maker can invoke the 
statute without returning the considera- 
tion. Such holdings have led many of 
the courts to adopt a very liberal view 
as to what will amount to a ratification; 
and in Connecticut and Maine, the legis- 
lature has provided that “no person who 
receives a valuable consideration for a 
contract, express or implied, made on 
Sunday, shall defend any action upon 
such contract on the ground that it was 
so made, until he restores such considera- 
tion.” ** Such legislation practically nul- 
lifies the doctrine, and is evidence that 
public opinion has condemned it where 
it first flourished. 

Finally a comparison of the states in 
which it now exists and those in which 
it does not leads to the conclusion that 
the doctrine has had little effect to dis- 
courage Sunday business. Surely Sun- 
day is as well observed to-day in New 
York, Ohio, and Illinois as in the ad- 
joining states of Pennsylvania, Indiana, 
and Michigan. In the West the greater 
liberality as to Sunday observance is due 
rather to the absence of penal statutes 
and public opinion generally, than to the 
fact that Sunday contracts are binding. 

As to the validity of contracts made on 
a holiday, there is very little to be said, 
except that neither common law nor stat- 
ute condemns them. Our holiday laws 
quite generally forbid the holding of 
courts, and affect the question of the 
dishonor of commercial paper falling due 
thereon, but after an examination of the 
statutes of all the states, no provision has 
been found which could be interpreted 
as requiring a suspension of any other 
business than banking or public business. 
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Why are Sunday Amusements 
Prohibited? 


BY REV. WILBUR F. CRAFTS, PH. D. 
Superintendent of the International Reform Bureau, Washington, D. C. 
[Ed. Note—Dr. Crafts is the author of sixteen laws of Congress and of thirty-six books, of which two are on the 


Sabbath question, namely, “The Sabbath for Man” and “The Civil Sabbath.” The International Reform Bureau, of 
which he is the executive officer as “Superintendent,” has operated for twenty years at Washington, where it has a 


T IS generally admit- 
_ted that ordinary 
4; labor and business 
should be prohib- 
‘“¥ ited on Sunday, 
£ but many are will- 
say ing that the labor 

- and business required 
=, to furnish Sunday 
TS amusements should be 
permitted, provided somebody else bears 
the privation while they get the pleasure 
or profit. Even among those who be- 
lieve God’s law of the Sabbath forbids 
all selfish pleasuring as well.as selfish 
work on that day (Isa. 58:13, 14), there 
are some who do not see clearly the 
grounds on which civil law forbids Sun- 
day amusements. 

Thoughtful men will recognize that 
there must be other than religious 
grounds for such laws, when the statute 
books of every American Common- 
wealth, except California and the District 
of Columbia, contain more or less pro- 
hibition of Sunday amusement, recently 


placed there or reaffirmed by legislatures ~ 


that have not been unduly responsive to 
the views of the churches, but generally 
far more influenced by capital and labor. 
Right in this twentieth century, South 
Dakota enacted a strong law against Sun- 
day sports, with a fine of from $25 to 
$100, or imprisonment from ten to thirty 
days, or both; and when the saloon forces 
secured a referendum, it was confirmed 
by popular vote,—a significant indication 
from the center of the country that a 
majority of the American people still pre- 
fer the American Sabbath to the Con- 





large building of itsown. It also owns a building in Peking, China, where it is in active co-operation with the government. | 
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tinental Sunday holiday. Manifestly the 
Sabbath, though it rests primarily on a 
commandment of God, like marriage, 
would not be protected and promoted by 
many civil laws unless, like marriage 
again, its preservation were regarded as 
conducive to “life, liberty, and the pur- 
suit of happiness.” 

That there are also large patriotic rea- 
sons back of the prohibition of Sunday 
amusements is suggested by the fact that 
all really national expositions—those at 
Philadelphia, Chicago, St. Louis, and 
Jamestown—have been prohibited to 
open on Sunday, the first by the National 
Commission in charge, the others by laws 
of Congress. From the great speeches 
made in support of Sunday closing at 
national expositions we may quote a few 
wgis to show what arguments have been 





ceptable and influential in the highest 


legislative body in the land. 

Senator Joseph R. Hawley, of Con- 
necticut, President of the Commission 
that closed the Centennial Exposition on 
Sufiday, in 1876, said in Congress, when 
the question of Sunday opening at the 
Columbian Fair of 1892 was under dis- 
cussion : 

“A great local agitation arose demanding 
that the [Centennial] Exhibition be opened, 
and all the arguments we now hear were made, 
all supposed to be in the interest of morality 
and purity and refinement, but culminating in 
the proposition, ‘We wish to run the exhibition 
on Sunday and take 50 cents at the gate.’ It 
was asked then: ‘What will the poor people 
do, cast away over Sunday in Philadelphia, 
and left to all the attractions of vicious or 
doubtful places?’ We never heard of any 
trouble on that account. It was a peaceable 
and orderly city on Sunday; but if it had 
been opened on that day the trains would have 
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run from Baltimore, Wilmington, Jersey City, 
New York, and Brooklyn and all the country 
around, bringing from thirty to fifty thousand 
people, and every man here knows that they 
would have been largely composed of not the 
most orderly classes in society, and that city 
would have been, I do not say altogether a 
bedlam, but it would have been what it never 
was before that time, and never has been 
since, in the matter 

of order and general 

propriety. It is pro- 

posed to compromise 

the question. For in- 

stance, it is suggested 

that the steam engine 

and the active me- 

chanical exhibition be 

stopped and silenced, 

but that all exhibits 

shall be open to view. 

This and all other 

compromises mean an 

admission fee of 50 

cents and a_ full 

working force on 

duty. When the peo- 

ple enter, with them 

must come all the of- 

ficial guards and all 

the owners of goods 

or their assistants, 

who must attend to 

protect, to explain, 

and to sell. Your 

Sunday will be as any 

other day. It is a 

mere evasion. The 

foundation is in reli- 

gious belief; and yet 

a rightful observance 

of this seventh day 

can just as well be 2 ; 
deduced from the aie 
physical and econom- 
ical necessities of 
mankind as from the Old Testament. You 
may say, in a certain sense, that the Ten 
Commandments are founded upon nature and 
upon common sense, for if they had not been 
discovered in the Old Testament, wise men 
would undoubtedly have devised something 
very similar to them. The law of rest is in 
our nature. 

“It is a mistake to say the laboring people 
want the Expositien open. Of the 40,000,000 
people whom I class as in a general sense re- 
ligious, a large portion, perhaps four-fifths, are 
these very laboring people. 

“Nor is the demand for a day of rest pre- 
sented only by religious people. The Socialists 
of Europe are credited with little regard for 
churches or creeds, and certainly religious pro- 
fession makes no figure in their platforms, but 
they demand not one day in the week, but a 
day and a half. 

“Twenty thousand railroad workers were 
represented before the Quadro-Centennial 
Committee by a member desiring that the Ex- 
position should be closed on Sunday.” 


REV. WILBUR F. CRAFTS 
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Senator A. H. Colquit, of Georgia, said 
in that same discussion in Congress, on 
the proposed ‘Sunday opening of the 
Columbian Fair: 

“There is not an argument given to-day that 
would not have justified the opening of Bar- 
num’s circus on Sunday when it visited Wash- 
ington city for its exhibition. He could have 
stood up before the 
people, and talked 
about the hard toiler 
six days in the week, 
who could not go to 
the circus. Here are 
animals and _ exhibi- 
tions of athletics, and 
all kinds of display 
of the power of man, 
and exhibitions of 
curious objects in na- 
ture. All these would 
educate the people, 
the hard toiling peo- 
ple for six days in the 
week. Open  Bar- 
num’s circus on Sun- 
day, and give a 
chance to the toiling 
people. There is no 
argument that is of- 
fered that would not 
justify the violation 
of the Sabbath in the 
case of any exhibi- 
tion, and in the 
opening of the thea- 
ters of the country 
on that day.” 

Congressman 
Nelson Dingley 
said in that discus- 
sion : 

“Have gentlemen 
considered what has 
been the attitude of this nation toward Sun- 
day up to the present hour? Not so much 
as a religious question, as a question involv- 
ing the best interests of the people, physically 
and morally. It has taken the ground that 
Sunday is a rest day, a day when public 
business is not to be transacted. The Fed- 
eral Constitution even specifically excepts Sun- 
day in the count of the days within which 
the President may retain a bill. Do gentle- 
men claim that the framers of the Constitu- 
tion and every Congress from the beginning 
of the government until to-day, which has 
legislated to make Sunday a rest day, has been 
meddling with religion? If we appropriate the 
people’s money to aid in carrying on an Expo- 
sition which we know will open its gates to 
the public on Sunday if Congress imposes no 
condition otherwise, and refuse to impose such 
a condition, we do ‘meddle with a moral and 
religious question,’ and meddle with it to.the 
extent of not only taking sides against it, but 
of appropriating public money to make our 
opposition effective. Protests have come up 















to us from every quarter, indicating an over- 
whelming judgment against any step that will 
lead to converting our Sunday into a Continen- 
tal Sunday. Why are they opposed?? 

“1, Because they believe that if so conspicu- 
ous an example of the use of Sunday for carry- 
ing on a great national and international ex- 
position with an admission fee is set, it will 
break down the barrier which now prevents 
theaters and all forms of so-called amusements 
from opening on Sunday. 

“2. Because they believe that the opening 
of the day to public amusements will in due 
time lead to the use of the day for business 
and industrial pursuits, and thus destroy Sun- 
day as the rest day of the people. I cannot 
conceive a greater calamity than the addition, 
each week, of another day of work and worry 
to the already overburdened people. 

“3. Because the opening of the Exposition 
on Sunday will make it necessary for the 
vast army of employees, attendants, watch- 
men, and exhibitors of goods, and the em- 
ployees of railroads, which will run excur- 
sion trains Sundays from all points within a 
hundred miles, to work on Sundays. 


“4. Because they believe that the preserva- 
tion of a rest day—one day in seven—is es- 
sential to the physical health of man. All ex- 
perience shows that the man who rests one 
day in seven maintains better health, lasts 
longer, and accomplishes more than those who 
disregard this law of health. The Divine com- 
mand to remember the Sabbath Day rests on 
the physical necessities of man. 

“5. Because they believe that the separation 
of one day in seven from the other six, and 
the keeping of it as a day of freedom from 
worldly pursuits, tends to that thoughtfulness 
and introspection which elevates manhood and 
makes men better citizens. The great peril 
of our nation today is the increasing engross- 
ment of our people in pursuit of selfish objects. 
Greed is overcoming manliness. Sunday is the 
one day that stands in the way of the triumph 
of greed and unscrupulousness. 


“6. Lastly, but first of all in the estimation 
of millions, the Divine injunction to ‘Remem- 
ber the Sabbath Day and keep it holy,’ is re- 
garded as a command of the Creator, to be 
obeyed as a religious duty, as well as an 
injunction which is based on the physical, 
moral, and spiritual necessities of our nature. 
And any action by the government which 
should trample upon this religious conviction 
of so large a proportion of our people would 
be an unnecessary and inexcusable outrage. 

“You mistake popular sentiment if you sup- 
pose that only members of Christian churches 
would be grieved. Outside of the member- 
ship of Christian churches, from the Atlantic 
to the Pacific, from the Great Lakes to the 
Gulf, in the South as well as in the North, in 
the West as well as in the East, there is a 
large and influential body of the solid men 
and true women of the land, who believe that 
to the influence of the Anglo-Saxon Sunday, 
the Christian Sabbath, is largely due the ster- 
ling character of our people, and that manli- 
ness, independence, self-restraint, and respect 
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for law and order which has made ‘a govern- 
ment of the people, by the people, and for the 
people’ possible in this grand land of ours.” 

I have cited these arguments from the 
most momentous debate ever held in 
American legislative halls on a proposi- 
tion involving legal prohibition or permis- 
sion for Sunday amusement, in order to 
present in the language of our most emi- 
nent legislators the arguments that have 
been generally accepted by American law- 
makers as a sufficient reason for continu- 
ing the prohibition of Sunday amuse- 
ments. 

In the light of these speeches we are 
now ready to state concisely the legal 
grounds for the general prohibition of 
Sunday amusements. 


Governments forbid Sunday amuse- 
ments not as sinful but as harmful, be- 
cause— 

(1) They require Sunday work, and 
lead to more and more; 

(2) Because they “mean business’— 
the sale of amusements being one of the 
largest branches of trade, which being 
permitted, other forms of trade claim the 
same privilege ; 

(3) Because Sunday amusements of- 
ten interfere with the quiet which the 
public requires one day, for health of 
mind and body; 

(4) Because Sunday amusements, by 
breaking the moral law in the middle ac- 
tually promote vice and crime; and— 

(5) Because the history of nations 
shows that the quiet observance of the 
Sabbath, after the original American 
fashion, is more conducive than the Con- 
tinental Sunday to such an intelligent 
and conscientious citizenship as is essen- 
tial to the prosperity and perpetuity of a 
republic. 

The familiar words of Blackstone, 
“Corruption of morals usually follows 
Sabbath desecration,” are confirmed by 
the following words of the New York 
State supreme court, in sustaining the 
law forbidding theatrical performances 
on Sunday ; 

“It is the right of every citizen to be pro- 
tected from offenses which tend to corrupt 
the morals and debase the moral sense of the 
community. 

To the same effect Cardinal Gibbons 
said to the writer: 
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“The Sabbath Commandment is one the 
breaking of which leads to the breaking of all 
the others; the keeping of which leads to the 
keeping of all the others.” 


Some Attempted Exceptions. 

Many who have no wish to see saloons 
open on Sunday, or regular theaters, 
favor exceptions for motion pictures and 
baseball games on Sunday, both of which 
are shows of the same order as theaters. 

In the case of motion pictures the act- 
ing is mechanical and the operating force 
is small, but surely this form of amuse- 
ment has such an unequaled patronage 
day and night all the week that it could 
plead no good reason for continuing 
its business seven days in the week, even 
if its pictures were all of the most up- 
lifting sort, which is not the case; and 
there is an added reason for closing them, 
in that they tempt children from the re- 
ligious influences which the church pro- 
vides for making good citizens. It is 
a case of State against Church when, by 
law or lack of law or lack of law enforce- 
ment, the state permits this amusement 
business to draw the young from those 
moral influences which are desirable alike 
in the interest of religion and of good 
citizenship. (We see no reasonable ob- 
jection to free Sunday exhibition of suit- 
able pictures by religious and philan- 
thropic organizations. ) 

The plea for Sunday baseball, which 
several states have legalized, seems to 
be somewhat stronger, for in this case 
we have an outdoor theater. But in the 
case of professional ball, which has al- 
most banished amateur playing, the play- 
ers are simply hired actors engaged in 
their usual avocation at unusually high 
salaries; and the increasing adoption of 
the eight-hour law and the Saturday half 
holiday, with other holidays, provides 
sufficient opportunity for amateur ball, 
and for a reasonable number of opportu- 
nities to see expert playing. 


State Supreme Courts on Sunday 
Baseball. 

The Ohio supreme court, sustaining 
the validity of the law forbidding “play- 
ing baseball on Sunday,” said: 

“The policy of this Sunday law is based on 


the observed fact, derived from long experi- 
ence, that periods of rest from ordinary pur- 
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suits are requisite to the well being, morally 
and physically, of a people. If there were 
no such regularly recurring periods, there 
is reason to believe that the masses would 
become morbid in body and mind, crime 
would multiply, and degeneracy likely en- 
sue. . 


The Nebraska supreme court, holding 
that baseball playing is one kind of sport- 
ing, said: 

“The law prohibiting ‘sporting,’ etc., on Sun- 
day is a reasonable requirement, and should be 
enforced. Its deliberate violation, there is rea- 
son to believe, in many cases is but the com- 
mencement of a series of offenses that lead to 
infamy and ruin; and, in any event, its influ- 
ence upon the participants tends to break 
down their moral sense and make them less 
worthy citizens. The state has an interest 
in their welfare, and may prevent their viola- 
tion of the law, that they may become useful 
citizens and honorable members of society.” 

In considering the law against Sun- 
day baseball the Michigan supreme court 
quoted and indorsed the above decisions, 
and called the law forbidding Sunday 
ball games one of the laws “which the 
people have enacted for the protection 
of their lives, health, and morals.” 

There is no defensible line of battle 
by which one public amusement, legal 
on other days, can be kept back, while 
another public amusement, which stands 
on no higher footing before the iaw, 
though it may before the church, is per- 
mitted. Nor is it consistent to defend 
the Sabbath against one form of needless 
work for gain, while another form of 
needless work for gain is permitted. 
“Twice is he armed that hath his quarrel 
just.” The holiday Sunday is not thus 
armed, for it is not impartial either in 
what it forbids or in what it permits. 
If a rich railroad corporation can use the 
Sabbath for works of gain, why not a 
poor hat-seller also? If men may sell 
on the Sabbath cigars and candies, why 
not purer and more useful things also? 
Americans seem to think the Sunday 
newspaper has a fully admitted right to 
introduce every kind of labor and amuse- 
ment into the national rest day,—the 
labor of the professional men, the editor; 
of the mechanic, the printer; of the car- 
rier, the merchant, the huckster; but in 
London and the chief centers of the 
British Empire, Labor and Statesman- 
ship have stood with Religion in success- 
ful resistance of this embodiment of the 
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spirit of the Continental holiday Sunday, 
and the Sunday paper is still illegal, 
though usually tolerated in a majority of 
American states. Horace Greeley called 
the Sunday paper a “social demon,” and 
omitted it even in two years of war, and 
made the best Monday paper in the land 
without Sunday work, closing his print- 
ery from midnight Saturday night for 
twenty-four hours. When, at the close 
of this awful war, the watchword is again 
sounded by the press more earnestly, 
“Back to the Bible,” let us hope that the 
press will take its own medicine, and give 
us a rest one day in the week from mere 
news, for the reading of great books. 
By the law of equitable treatment all 
trade, all amusements, all work, save 
“works of necessity and charity,” should 
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be prohibited, or none. Theaters are not 
willing to lose Sunday gains if saloons 
are allowed to be open. Hatters and 
clothiers have as good a right to make 
money on Sunday as tobacconists and 
confectioners. The law should not per- 
mit me to make another man work on 
the day of rest, that I may be amused. 
I should be required to find my rest in 
some way that will not sacrifice another’s. 
The watchword of every citizen who be- 
lieves in a “square deal” should be: 
Rest and Let Rest on the Rest Day. 
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Procession in Mohammed Ali Square, Cairo. 





The Trial of Jesus 


By CHARLES A. HAWLEY 
Of the Seneca Falls (N. Y.) Bar 


LOOK upon this au- 

parAS neko dience as an array 
Ar * Of judges, consti- 
dl \B tuting a High 

tay Court of Appeal. 

£'¥ I come before the 

court, holding a 

brief, largely legal in 

its character, in re- 

view of the most mem- 

orable trial in the history of the world. 
The trial of Jesus was attended by so 
many noisy and turbulent manifesta- 
tions of the malice of his enemies that 
superficial readers regard the proceed- 
ings as without legal form; an exercise 
of the unrestrained power of a mob; 
proceedings akin to the execution of the 
lynch laws of our western frontiers, and, 


alas! of late in other localities claiming 


at least a higher civilization. This is an 
erroneous view. Jesus was first tried 
before a court professedly acting under 
Jewish law ; a system exact, definite, and 
just, and which, properly administered, 
furnished a protection to the accused 
more complete than any of modern times ; 
a system which to this day gives char- 
acter to the jurisprudence of the world. 

He was ultimately condemned by a 
Roman tribunal under a legal system no 
less august, and which still forms an 
important part of the body of our mod- 
ern law. And so it has been truly said 
“that two of the greatest and most en- 
lightened systems of administrative and 
judicial polity that ever existed met and 
united in compassing the momentous 
tragedy of the death of the Son of Man.” 

It is therefore not inappropriate to re- 
view the arrest and trial of Jesus from 
a legal standpoint. 

The discussion may be likened to an 
appeal from the judgment of Pontius 
Pilate, which sentenced Jesus to be cru- 
cified; and is intended to bring up for 
review all the preliminary proceedings,— 


the arrest, the examination before Annas 
and Caiaphas, the night trial before the 
Sanhedrim, the trial at daybreak, the 
hearing before Pilate and before Herod, 
as well as the last hearing before Pilate 
when final judgment was pronounced. 

It is plain that we must put aside for 
the time all thought of the divine char- 
acter of Jesus, and consider him as a 
mere man, resident in Judea, and, like 
any other man, under the jurisdiction 
of its courts and amenable to its laws. 
The trial must be viewed from a legal 
standpoint, and its validity tested not by 
our notions of its propriety, but by the 
laws under which it was professedly con- 
ducted. The trial was of Jesus, the man; 
not of Christ, the Lord’s Anointed. 

By the Jewish laws pertinent to the 
present discussion, it was provided that 
unless taken in the actual commission of 
a crime no person could be arrested with- 
out a formal accusation.. The Sanhe- 
drim, the Supreme Court of the Jews, 
had a place of meeting, which was not in 
the palace of the High Priest. Twenty- 
one members were required to be present 
in a capital case. The accused was pre- 
sumed to be innocent until proved guilty. 
No one could be tried or condemned un- 
less present. The oath administered to 
the witness was an adjuration “By the 
living God.” It was the duty of the 
priest presiding to call the attention of 
witnesses to the value of life, and warn 
them not to forget anything they knew in 
the prisoner’s favor. Counsel must be 
appointed for his defense. Evidence in 
his favor was to be freely admitted. No 
judge who had once spoken for acquittal 
could change to a vote for conviction. 
The votes of the younger members were 
taken first that they might not be influ- 
enced by their older associates. Capital 
cases required a majority of at least two 


*This paper was first presented at Auburn 
Theological Seminary December 8th, 1891. 
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to convict. <A verdict of acquittal could 
be given at once; that of guilty could not 
be pronounced until a day after the con- 
clusion of the trial. The trial in a capi- 
tal case must be begun and held only 
during the daytime. No judicial pro- 
cedure could take place on a feast day. 
If judgment of acquittal was not reached 
on the day the trial ended, the court was 
obliged to adjourn, for the judges who 
condemned were required to fast for a 
day before they pronounced. judgment. 
In minor cases counsel could be heard 
on both sides; in a capital case, only for 
the accused. The accused could not be 
called to testify, nor made a witness 
against himself. He could not be con- 
victed on the testimony of a single wit- 
ness; at least two must testify in the 
presence of the accused, and agree to- 
gether. Their testimony on this question 
of agreement was required to be scrutin- 
ized carefully and technically. Every 
rule that ingenuity could devise and every 
presumption was in favor of the accused. 

These precise and technical rules il- 
lustrate the spirit of the Jewish law. It 
was a common saying that “the San- 
hedrim was to save, not to destroy life.” 
Nor did the safeguards of the law end 
with conviction. The doomed man was 
led away to be stoned; but the court re- 
mained in session. An officer stood at 
the door with a signal flag. Another 
followed the prisoner and his attendants 
to the farthest point from which he 
could see the signal. If any new wit- 
ness came to prove the innocence of 
the convicted man the signal flag was 
waved; the attendant at the distant point 
hastened on, and recalled him for further 
hearing. 

To these features of the Jewish law 
many more might be added, of less per- 
tinency to the present discussion, but all 
going to show the humane spirit of their 
mode of procedure, and how safe from 
conviction, if its requirements were ob- 
served, any innocent person would be. 

A partial or biased judge could have 
had no place in such a system. Every- 
where, under all systems, in all ages, a 
prejudiced or partisan court has been 
abhorrent to the idea of justice. The 
spirit of the Jewish law would debar a 
member of the Sanhedrim from sitting 
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in a case where he was partisan or 
prejudiced. It demanded an impartial 
tribunal. 

From this brief survey of the Jewish 
law and the Jewish court, let us turn 
for a hasty and rapid review of the pro- 
ceedings in the case before us. 


I. The Arrest. 


The arrest of Jesus was illegal. He 
was not at the time actually engaged in 
the commission of any real or pretended 
offense against the Jewish law. There 
had been no accusation laid before the 
court. No one “had witnessed against 
him.” 

More, and worse than this: Jesus had 
publicly come up from Galilee; he had 
entered Jerusalem attended by a great 
retinue of followers; he had openly 
taught in the temple; opportunities for 
formal accusation and for apprehending 
him in the daytime on regular proceed- 
ings were ample. They were not availed 
of, because his enemies feared the peo- 
ple. And these enemies were to be his 
judges. At the house of the High Priest 
they conspired to kill him. This is the 
shameful record: 

“Then assembled together the chief 
priests, and the scribes, and the elders 
of the people, unto the palace of the 
high priest, who was called Caiaphas. 

“And consulted that they might take 


“Jesus by subtlety, and kill him.” 


In pursuance of this conspiracy they 
bribed Judas to betray him into their 
hands. Some of them accompanied the 
officers who arrested him, without accu- 
sation or warrant, and then, instead of 
putting him “in ward until the morrow,” 
as the law required in the case of a night 
arrest, they took him, bound, with inde- 
cent haste, to an illegal midnight exami- 
nation. 


II. Before Annas and Caiaphas. 


The account in St. John alone says, 
“They led him away to Annas first.” 
And there he seems to have been ex- 
amined, struck by an officious attendant, 
and then sent bound to Caiaphas. If this 
be so, the proceeding has no shadow of 
legal justification. Annas was not high 
priest. He had been deposed by the 
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“A ROMAN TRIUMPH.”—VERNET. 


Romans. Probably the Jews continued, 
in their contempt for Roman authority, 
to regard him as high priest; but he had 
no legal power, nor jurisdiction, nor 
authority. 

It is difficult to clear up the obscurity 
of the narrative as to what took place, 
and whether it was before Annas or Cai- 
aphas, or both; but whatever it was, if 
before Annas, it was wholly illegal, for 
he was not in office. 

If it was before Caiaphas, he had no 
legal right to sit alone, for there was no 
such thing as a sole judge known to the 
Jewish law. He had no legal right to 
question the prisoner, and endeavor to 
make him testify against himself. Being 
one of the conspirators who sought to 
take Jesus by subtlety and kill him, he 
had no moral right to sit in judgment 
upon him. 

So that whether Jesus was examined 
before Annas or Caiaphas, or both, the 
examination was irregular and illegal ac- 
cording to Jewish law. 


III. The Night Trial. 


These unjust judges, morally disquali- 
fied by their partisanship and hatred, 


showed their malevolence by gathering 
in the night at the high priest’s palace in 
anticipation of the unauthorized arrest. 
There, in an unusual place, at an illegal 
hour, and during the feast of the Pass- 
over, they entered upon his trial. Their 
partisanship was at least a moral disquali- 
fication, and was so pronounced as, I 
think, to be a legal disqualification also, 
notwithstanding that “a court is usually 
the judge of its own prejudices.” It 
would be a reproach upon the adminis- 
tration of justice anywhere, that judges 
should sit under such circumstances; 
and though it was tolerated in the days 
of Jeffreys and held to be legal, I do 
not think that a judgment of such a court 
would be permitted to stand under the 
humane and exact system of the Jewish 
law. 

However that may be, the trial in the 
night and during the Passover was 
against the positive command of the law; 
every legal safeguard of the rights of 
the prisoner was disregarded or broken 
down; the court was organized to con- 
vict ; no presumption of the innocence of 
the accused was permitted. Practically, 
the conspirators had condemned him in 
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his absence, before his arrest. The wit- 
nesses were not cautioned as the law re- 
quired. The court sought witnesses 
against the accused, and not in his favor. 
No counsel was appointed for his de- 
fense. The vote was not taken in the 
manner required by the law. The high 
priest expressed his opinion first, with 
a dramatic rending of his clothes to give 
emphasis to his illegal verdict. The ver- 
dict was given at once, when the law re- 
quired the court to wait for a day, and 
spend that day in religious observ ations 
and meditation. 

But it was thought necessary that some 
of the forms of law should be observed, 
and so witness after witness was fruit- 
lessly called. The case was growing des- 
perate. At length two false witnesses 
came. The fact that they were false 
would not of itself make the judgment 
illegal. False witnesses and lawful judg- 
ments upon their testimony are among 
the infirmities of human administration. 
If the judges knew they were false,— 
that is another matter. But we are not 
told that they did. They testified to a 
statement something like one which we 
know Jesus made, though he was refer- 
ring to the temple of his body, and not 
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— (Continued. ) 


to the temple made with hands. They 
gave a garbled statement, as false wit- 
nesses usually do. It was not a lie out 
of whole cloth; but it was nevertheless 
a lie. 

One of the records says that their 
testimony had the fatal defect of not 
agreeing together. But two other rec- 
ords seem to say that the two said the 
same thing. How, then, did they not 
agree? It may be that their testimony 
is not given in full in the records that 
we have, and so that the discrepancy 
does not appear. Or it may be that they 
referred to two occasions on which Jesus 
said the same thing. That is, that two 
like but separate offenses were testified 
to, but the two witnesses did not agree 
together and testify as to one and the 
same offense. 

But this difficulty is not of conse- 
quence, for Jesus was not convicted upon 
this testimony. 

After it was given, the high priest said 
to him, “Answerest thou nothing? What 
is it which these witness against thee?” 
to which Jesus made no reply. If this 
was a call upon him to testify against 
himself, it was illegal. But if, as I 
think probable, it was an announcement 
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that the prosecution rested its case, and 
Jesus could now enter upon his defense, 
it was highly improper. He should not 
have been called upon to defend himself 
when the case was not proved. It should 
have been promptly dismissed. Jesus 
knew this and made no answer. 


But then the high priest proceeded, in 
solemn and formal phrase, and in direct 
violation of the law, to adjure and re- 
quire Jesus to testify against himself. 
In response to this illegal inquiry, he put 
forth his claim to be the Christ, the Son 
of God. Thereupon the high priest ille- 
gally pronounced his opinion, first, “He 
hath spoken blasphemy; what need have 
we of further witnesses?” and called for 
the judgment of the court. It was at 
once pronounced, without the delay 
required. Jesus was convicted of blas- 
phemy, a capital offense against the Jew- 
ish law, of which the court had jurisdic- 
tion. But he was convicted, not at all 
on the testimony of the false witnesses, 
but upon his own, illegally extorted from 
him, convicted without delay, and in the 
night. That conviction, thus obtained, 
violated many of the provisions of the 
Jewish law, and had hardly the sem- 
blance of legality. 

The Sanhedrim recognized its invalid- 
ity, and to cure one of its patent defects 
arranged for a morning session. There 
no witnesses were produced. Jesus was 
again illegally called to testify against 
himself, and on his own words again 
illegally convicted of blasphemy. Every 
provision of the Jewish law which was 
violated before was violated again, ex- 
cept the prohibition against holding court 
and rendering judgment in the night. 
The judgment of the council having been 
thus pronounced, he was taken before 
Pilate. 


IV. Before Pilate. 


It must be borne in mind that the Jews 
were under the dominion of the Romans. 
While the Roman emperor permitted the 
Jewish laws and their administration, 
and in minor cases their execution to re- 
main in the Jewish courts, he took from 


them the power of life and death. It is 
doubtful if they could pronounce sen- 
tence of death; certainly no such sentence 
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could be executed without Roman au- 
thority. 

Some have thought it difficult to de- 
termine the nature of the proceedings 


‘before Pilate,—whether they were judi- 


cial, that is, in the nature of a trial; or 
quasi judicial or administrative, that is, 
the exercise of his discretion in confirm- 
ing the judgment of the Jewish council. 
If the latter, he was guilty of a mon- 
strous wrong; for though not obliged to 
enter upon any examination of the merits 
of the case, having done so, he was bound 
to do justice. And yet he condemned a 
man whom, after repeated examinations, 
he repeatedly and to the last pronounced 
to be innocent. 

But I think it easy to show that the 
proceeding was much more than a mere 
matter of administrative routine; that it 
had a judicial character, and was in fact 
a trial. Many circumstances point to 
this conclusion. 

The Jews did not ask for permission 
to execute the sentence of the council; 
that would have been followed by death 
by stoning, ard their continued cry was 
for crucifixion. Pilate when he went out 
to them asked, “What accusation bring 
ye against this man?” words appropriate 
to the opening of a case, and not to its 
end. Another account says they began 
to accuse him, and a third uses the same 
words. Pilate, not knowing that they 
had already done so, told them to take 
him and judge him by their law. But 
they desired an execution under the Ro- 
man law. His sentence was a Roman 
sentence, and not a permission to execute 
the sentence of the Jewish law. Pur- 
suant to Roman law his “accusation,” 
written by Pilate, was displayed upon the 
cross. That accusation was not of the 
same offense for which he was tried in 
the Jewish court. When they brought 
Jesus before Pilate their accusation was 
not of the blasphemy for which they had 
convicted him. They accused him before 
Pilate of a political offense,—of treason 
against the Roman state. Their charge, 
pressed again and again, was not blas- 
phemy, but that Jesus claimed to be King 
of the Jews, and the false charge that 
he forbade giving tribute to Caesar. 
They hypocritically pretended to be con- 
cerned forthe interests of Rome, whose 
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dominion they hated. It was this charge 
only to which Pilate gave attention. He 
called Jesus into his judgment hall, and 
asked him, “Art thou the King of the 
Jews?” This charge, so different from 
that preferred before the council, led 
Jesus to inquire, “Sayest thou this thing 
of thyself, or did others tell thee of me?” 
That is, does this come from the Romans 
or the Jews? Pilate questioned him at 
length, and was satisfied of his innocence. 
He sent him to Herod, who came to the 
same conclusion. Pilate announced his 
own deliberate judgment of acquittal. 
This was judicially pronounced, and 
could only be reversed on appeal. He 
told them that Herod was of the same 
opinion. Notwithstanding this, he illegal- 
ly sought to appease the hatred of the 
Jewish accusers by scourging the inno- 
cent man. The decision to scourge him 
was also a judgment. That judgment was 
executed, and was a legal bar to further 
proceedings. Our maxim that no man 
shall twice be put in jeopardy for the 
same offense comes to us from the Ro- 
man law; and so properly “from thence- 
forth Pilate sought to release Jesus.” He 
struggled long against the -wily Jews. 
But at length, appealing to his love of 
office, and intimidating him by. question- 
ing his fidelity to the emperor, “If thou 
let this man go, thou art not Caesar’s 
friend,” at last they won him to their 
will. Pilate knew they had delivered 
Jesus for envy. He knew they hated 
Caesar. 
peared as a claimant for the Jewish 
crown they would have welcomed him, 
and flocked to his revolutionary standard 
with enthusiasm; but he also knew that 
he held his great office by a feeble tenure, 
and so, having wrung from the chief 
priests who hated Caesar the strange 
avowal, “We have no king but Caesar,” 
he delivered Jesus to be crucified. 
Pilate had not even religious enthu- 
siasm or hatred or malice, urging him on 
to his awful deed. It was “all hire and 
salary, not revenge.” Jesus went to the 
cross, not because the Jewish council had 
convicted him of blasphemy, not because 
he was disloyal to Caesar, not because of 
anything charged against him in either 
court, but because of the unmanly fears 
of an ambitious and unscrupulous poli- 





He knew that if Jesus had ap-- 
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tician. Thus it was that “Jesus suffered 
under Pontius Pilate.” 

If the views which have been suggested 
are correct, the arrest of Jesus was ille- 
gal, his examination before Annas and 
Caiaphas in the night, and conducted by 
questions addressed to him, was unlaw- 
ful. The Sanhedrin was a lawful court, 
and had jurisdiction of the offense of 
blasphemy under the Jewish code; but 
the trial therein violated many of the pro- 
visions of the law. Jesus was convicted 
at a court illegally held, upon his own 
testimony illegally obtained, by judges 
so hostile that they had no right to sit. 
He was brought before the Roman tri- 
bunal upon a totally different charge, and 
there, having been repeatedly acquitted, 
after judgment of scourging had been 
executed upon him, was thereafter ille- 
gally condemned. 

And thus the Jewish council, the Ro- 
man tribunal,—under two great systems 
of jurisprudence which have long been 
the admiration of the world,—were pros- 
tituted to bring about a judicial murder. 

I have read of a brave soldier to whom 
for distinguished gallantry in the field 
the emperor offered a sword inscribed 
“To the bravest grenadier of France.” 
But he declined the sword, saying there 
are no bravest among us; we all stand 
on a common level. Afterward, leading 
a forlorn hope, he fell with face to the 
foe. Then a unique and distinguished 
honor was given him. By an imperial 
decree his name continued to be borne 
upon the roll of his: regiment, and every 
day at roll call, when his name was called, 
a sergeant stepped from the ranks and 
answered, “Died for France on the field 
of honor.” 

So Jesus put aside every earthly honor, 
trod bravely every path of human suffer- 
ing, laid down his life for the salvation 
of his people. The shameful scenes we 
have been discussing were but the gate- 
way to his triumph; his death was not 
defeat, but victory. And those who be- 


lieve on him, seeing the injustice of his 
condemnation, seeing that even Golgotha 
and the shameful cross were glorified by 
him, reversing the judgments of the Jew- 
ish and Roman courts, will forever and 
forever say when they hear his name. 
He died for us on the field of honor. 
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The United States Court of Claims 


BY HARVEY D. JACOB 
Of the District of Columbia Bar. 


HERE is a prevailing 
impression on both 

xc, the legal and lay 

y 

, 


is mind, that the 
¥ United States 
¥ Court of Claims 
exists for the deter- 
mination only of the 
claims of citizens 
against the govern- 
ment because of acts done during the 
civil war. Such an erroneous idea is 
exceedingly costly, especially to the pro- 
fession,—not that the government in- 
vites suits against it, but because it stands 
willing to hear and do justice to such 
of its citizens as have meritorious claims. 
In his student days the average lawyer 
became so strongly impressed with the 
thought that sovereiguties are not suable, 
that clients who have suffered civil 
wrongs by the government and its agents 
are turned away without comfort. The 
fact is that to remedy such wrongs there 
is here in Washington a great court of 
five eminent judges, second to none other 
than the Supreme Court of the United 
States, and from whose judgment an 
appeal lies to the Supreme Court only in 
a limited number of cases. 


History. 
It has been said that the Court of 


Claims is the custodian of the sovereign 
conscience. To a large extent that is very 
true. Of course, no government, because 
public policy forbids, is suable, except of 
its will. Nevertheléss, ’tis needless to 
suggest that no longer can kings do no 
wrong, and that governmental institu- 
tions, guided by human judgment, are 
subject to human error. Therefore it is 
that every sovereign power grants at 
least limited redress for wrongs done by 
its agents, not so much because of legal 
right as that the conscience of the nation 
might not hurt. 

The American people in the very first 
article of Amendments to the Constitu- 
tion reserved to themselves the right “to 
petition the government for a redress of 
grievances.” Thereby the conscience of 
the nation was reposed in the Congress, 
and so remained until necessity compelled 
a delegation of a great portion of its 
trust to its own creature, the Court of 
Claims. This necessity arose because, 
acting upon the right to petition the gov- 
ernment, citizens deluged Congress with 
their claims growing out of every con- 
ceivable cause of action.. Many of these 
cases involved the hearing of witnesses, 
and other proceedings not unlike those 
adopted by ordinary judicial tribunals, all 
of which necessitated considerable time 
and attention, much more than the Con- 
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gress, engrossed as it was with the pub- 
lic affairs of the country, could give. 
True, the people could ask, but Congress 
alone could grant, and the result of this 
congested condition of the claims of citi- 
zens against the government was that 
the constitutional guaranty of the right 
of petition was practically worthless, for 
governmental action, and not the right 
to complain, was what was meant to be 
reserved. Such little time and considera- 
tion could Congress devote to such claims 
that many meritorious ones were never 
considered, and many others never pre- 
sented, and it would also happen that 
because of inadequate consideration 
many fictitious and wholly unjust claims 
would be allowed and paid. This situa- 
tion made apparent the necessity for the 
establishment of some sort of tribunal 
to relieve Congress of this character of 
work, and one that would insure all per- 
sons a full opportunity to present their 
claims and an impartial hearing and de- 
termination. 

Many plans of relief were at first sug- 
gested, such as the creation of boards, 
commissions, etc. To quote from an 
article by the Honorable William A. 
Richardson, at one time Chief Justice of 
the Court of Claims: 


In 1854 Senator Brodhead, of Pennsylvania, 
in pursuance of previous notice, asked and 
obtained leave to introduce a bill establishing 
a commission for the examination and adjust- 
ment of private claims. : When the 
bill came up for discussion in the Senate, it 
soon became apparent that the prevailing 
opinion of members was that something more 
was needed than a mere commission, with its 
members appointed for a term of years, or 
removable at the pleasure of the Executive. 
It was seen that there would be frequent 
changes of commissioners with the change of 
parties or the incoming of new administra- 
tions, and that with the constant liability of 
removal the independence of the commission- 
ers would be greatly weakened and their use- 
fulness much impaired. Besides, men of abil- 
ity and learning in the law would not give 
up their positions and practice to accept such 
semi-judicial offices, subject to removal at 
any time. The desire expressed was to have 
an independent and permanent tribunal, which 
should pass upon the claims made against the 
government, with all the formalities, safe- 
guards, and judicial learning which distin- 
guish courts of justice established for the 
trial of causes between individuals. 

Senator Hunter, of Virginia, suggested 
some amendments, and proposed the appoint- 
ment of judges with life tenure, instead of 
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commissioners, as the best means of securing 
that complete independence which it was im- 
portant to establish, and of obtaining the best 
men to fill the positions. He said: 

“When these safeguards are provided, I 
think we should establish the most admirable 
tribunal for doing justice to private claimants, 
and at the same time, for throwing proper 
checks about the Treasury of the United 
States, that could be established.” 


The result of these activities and dis- 
cussions was that during the early part 
of 1855 a bill was passed and approved, 
providing for the establishment of a 
“Court of Claims,” and requiring the ap- 
pointment of three judges to hold office 
during good behavior. Accordingly, the 
judges were appointed and the court for- 
mally organized. 

In 1863 the number of judges was in- 
creased to five, and the court is thus 
constituted to-day. 


General Jurisdiction. 


Clinging, as we will, to the old idea 
that a sovereignty is not suable, it is 
difficult to perceive the important and 
varied scope of authority of this great 
court. Perhaps no better illustration of 
the magnitude of the questions presented 
to it could be found than in the report 
made to the Congress in 1856, just one 
year after its organization, which, taken 
in connection with the thought that al- 
most every year since that time finds a 
new and different authority bestowed 
upon the court, gives some idea of the 
highly beneficial and important nature of 
its work. In 1856 Judge Gilchrist for 
the court reported to Congress, among 
other things, that: 


As to the business of the court, we are 
convinced that no one who has not had per- 
sonal experience on the subject can have any 
correct idea of its diversity, its intricacy, its 
perplexity, the exhausting labor necessary for 
its investigation, or the large sums of money 
it involves. Until the institution of this court, 
there had never been anything like a systematic 
inquiry into the modes of action by the gov- 
ernment through the executive departments, 
or the relation, in regard to contracts and 
the liabilities arising therefrom, which the 
government bore to the citizens. It was in- 
evitable, and it is astonishing, that it should 
not have been sooner perceived, that among 
twenty-five millions of people inhabiting the 
almost boundless territory comprehended by 
the Union, innumerable questions of the most 
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delicate and difficult nature must have arisen, 
delays in the decision of which were alike 
discreditable to the moral sense of the people 
and the public faith of the government, of 
which the people were the foundation. It has 
been often asserted and proved by the expe- 
rience of the British Parliament, that legis- 
lative bodies are unfitted, by the pressure of 
great public interests, for careful judicial in- 
vestigation into private rights. The conse- 
quence has been in our country that claims 
accumulated until their magnitude repressed 
all willingness to investigate them, and a state 
of things arose which made it hopeless, almost, 
to present a claim against the United States 
with any prospect of a decision. Such was 
the condition of affairs when we entered upon 
the discharge of our duties. Our field of ac- 
tion was entirely new. We had no precedents 
to guide us. It was necessary at once to. adopt 
some system of rules for the transaction of 
business. The ordinary rules of practice in 
courts of law were obviously inapplicable. 
We were forced to adopt rules in advance 
of any experience upon the subject, conscious 
that we should be forced often to modify 
and sometimes to abrogate them. We found 
numerous cases involving questions entirely 
out of the path of ordinary legal investiga- 
tion, requiring a degree of care and study 
rarely necessary in courts of justice. Cases 
of contracts, intricate in their details, im- 
perfectly defined by the evidence, reducible 
with difficulty to any legal principles, and 
enormous in amount, met us at the threshold. 
Cases involving the proper construction of 
treaties, important questions of public law, 
and that most difficult and delicate of all 
questions, the responsibility of the United 
States to their citizens, were laid before us. 
The construction of acts of Congress, the 
legitimate powers of the executive depart- 
ments, the duties and liabilities of government 
officers, the constitutional powers of the gen- 
eral government, the duties of neutral na- 
tions, and questions arising out of a state of 
war, were all, directly or incidentally, to be 
inquired into. It cannot be presumed that, 
with a due regard to our own reputation or 
to our official oaths, we were disposed to pass 
lightly upon questions of such momentous 
importance. Our object has been to give each 
case such a degree of care and patient atten- 
tion as would enable us to use it as a prece- 
dent in subsequent cases of a like character. 
Our desire has been not to get rid of the 
cases, but to decide them; and in order to 
do that they must be carefully examined. 


The organic act gave the court power— 


to hear and determine all claims founded upon 
any law of Congress, or upon any regulation 
of an executive department, or upon any con- 
tract, express or implied, with the government 
of the United States, which may be suggested 
to it by a petition filed therein; and also all 
claims which may be referred to said court 
by either House of Congress. 


Case and Comment 


But though in the beginning its au- 
thority was so unlimited, yet the organic 
act gave the court no power, after hear- 
ing and determining a case, to render a 
judgment collectible without further ac- 
tion on the part of Congress, or to com- 
pel the payment of any judgment ren- 
dered. That first act provided that each 
year the court should certify to Congress 
all cases decided by it, together with the 
pleadings, evidence, briefs, and opinions, 
and, in cases which had received the 
“favorable” consideration of the court, 
to prepare a bill in such form as, if en- 
acted, would carry the court’s decision 
into effect. The inevitable result ef this 
procedure was that when the cases fa- 
vorably considered by the court were cer- 
tified to the Congress, they were referred 
to committees, and these committees, be- 
fore reporting favorably upon bills pro- 
viding for the payment of claims in ac- 
cordance with the decisions of the court, 
felt bound primarily to determine wheth- 
er the court was justified in the decision 
announced, and this, of course, involved 
a thorough examination into all the 
records and evidence. Thus it was that, 
after all, the court as then constituted 
was of little or no assistance in the dis- 
posing of the ever-increasing mass of 
cases presented against the government 
by its citizens. Such experience im- 
pressed upon Congress the inadequacy 
of the authority granted to the court to 
meet the complex situation. According- 
ly, in 1863 an act was passed, increasing 
the number of judges to five, and provid- 
ing for an appeal to the Supreme Court 
of the United States in a limited number 
of cases. This act also overcame the 
greatest defect of the organic act by pro- 
viding that all judgments against the 
United States “shall be paid out of any 
general appropriation made by law for 
the payment and satisfaction of private 
claims, on presentation to the Secretary 
of the Treasury of a copy of said judg- 
ment, certified by the clerk of said Court 
of Claims, and signed by the Chief Jus- 
tice.” Since the passage of this act the 
judgments of the court are promptly es- 
timated by the Secretary of the Treasury, 
and reported to Congress for appropria- 
tion, which is always made in accordance 
with the court’s decision. 
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From time to time other amendatory 
acts have been passed, broadening the 
jurisdiction of the court, until now it 
stands second to none save the Supreme 
Court of the United States. 


As now defined by the latest congres- 
sional action, what is known as the 
court’s general jurisdiction is outlined in 
§ 145 of the Judicial Code, which pro- 
vides : 


Sec. 145. The Court of Claims shall have 
jurisdiction to hear and determine the follow- 
ing matters: 


First. All claims (except for pensions) 

founded upon the Constitution of the United 
States or .ny law of Congress, upon any regu- 
lation of an executive department, upon any 
contract, express or implied, with the gov- 
ernment of the United States, or for dam- 
ages, liquidated or unliquidated, in cases not 
sounding in tort, in respect of which claims 
the party would be entitled to redress against 
the United States either in a court of law, 
equity, or admiralty if the United States were 
suable: Provided, however, That nothing in 
this section shall be construed as giving to 
the said court jurisdiction to hear and de- 
termine claims growing out of the late Civil 
War, and commonly known as “war claims,” 
or to hear and determine other claims which, 
prior to March third, eighteen hundred and 
eighty-seven, had been rejected or reported on 
adversely by any court, department, or com- 
mission authorized to hear and determine the 
same. 
Second. All set-offs, counterclaims, claims 
for damages, whether liquidated or unliqui- 
dated, or other demands whatsoever on the 
part of the government of the United States 
against any claimant against the government 
in said court: Provided, That no suit against 
the government of the United States to re- 
cover fees for services alleged to have been 
performed for the United States shall be al- 
lowed under this chapter until an account for 
said fees shall have been rendered and finally 
acted upon as required by law, unless the 
proper accounting officer of the Treasury fails 
to act finally thereon within six months after 
the account is received in said office. 


Third. The claim of any paymaster, quarter- 
master, commissary of subsistence, or other 
disbursing officer of the United States, or of 
his administrators or executors, for relief from 
responsibility on account of loss by capture 
or otherwise, while in the line of his duty, of 
government funds, vouchers, records, or papers 
in his charge, and for which such officer was 
and is held responsible. 36 Stat. at L. 1136, 
Chap. 231, Comp. Stat. 1913, § 1136. 


It might be interesting to briefly con- 
sider some of the more important classes 
of cases arising under this general juris- 
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diction act, and which the court is called 
upon to decide. 

At the outset it is well to note that 
cases arising under the act just quoted 
constitute what is known as the general 
jurisdiction of the court, in addition to 
which there is a special and extraordi- 
nary jurisdiction, to be hereafter dis- 
cussed. 

Briefly, under the general jurisdiction 
there arise for decision many cases 
founded upon the Constitution of the 
United States, laws of Congress, and 
Departmental regulations, such as the 
Hot Springs Cases, 92 U. S. 698, 23 L. 
ed. 690, wherein the claimants asserted 
title, under various acts of Congress, to 
the whole of what is now known as the 
Hot Springs, Arkansas, Reservation, the 
title to which had been in litigation for 
more than fifty years. “ Besides, as be- 
tween the government and its citizens, 
many cases involving fabulous sums arise 
out of governmental improvements, such 
as the dredging of harbors, the construc- 
tion of canals, locks, and dams, and the 
improvement of navigable streams. For 
instance, some such improvement causes 
an overflow, whereupon all the adjacent 
landowners (whether on a particular 
piece of land there is one drop of water 
or virtually a lake) get together and file 
suit to recover the value of the land as 
for a taking under the 5th Amendment 
to the Constitution. There are many 
such cases before the court, involving 
millions of dollars. One rather singular 
case grew out of what is known as the 
Illinois-Mississippi Canal, a government 
undertaking to make a waterway from 
the Great Lakes to the Gulf of Mexico. 
The canal has been completed, and there 
are now pending before the court the 
cases of sixty-seven property owners in- 
volving upwards of a million dollars ; and 
the claim is, first, that the banks of the 
canal cut off and interfere with the drain- 
age of their lands, and, second, that the 
water seeps through the canal banks and 
overflows the lands. Out of these gov- 
ernmental improvements also very fre- 
quently arise cases under the contract 
clause of the jurisdictional act. Very 
often in these great works, sometimes 
through the fault of the government of- 
ficials, and sometimes through that of the 
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contractor, a work is not completed at 
all, or not completed in accordance with 
the contract. Thereupon the usual cor- 
respondence passes between the parties, 
each demanding what the other will not 
grant, and suit is brought. All suits 
against the government must be brought 
in the Court of Claims, and judgment 
commensurate with the merits is ren- 
dered, whether the suit grows out of a 
billion-dollar or a fifty-cent contract. 
Such suits result from every phase of 
governmental undertaking, be the con- 
tract one for the construction of a battle- 
ship or the furnishing of pencils. 

The court is also called upon to hear 
and determine innumerable cases involv- 
ing the compensation and allowances of 
government officials and employees, es- 
pecially those of the Army and Navy, 
concerning which there are so many com- 
plicated and varying statutes supposedly 
enacted to meet the intricate existent 
conditions. Under this heading there is 
now pending before the court a test case 
relating to the pay of all the customs 
inspectors, and while the case at bar in- 
volves but four thousand dollars, its im- 
portance to the governmental finances 
runs into millions, because all the cus- 
toms inspectors will be directly affected 
by the decision in this test case. 

Often the court is called upon to de- 
cide original and novel questions, grow- 
ing out of the manifold dealings of the 
government and the many instances in 
which it has permitted itself to be sued. 

There are many such cases now pend- 
ing, some of which are mentioned be- 
cause of the novel question raised: One 
grows out of naval target practice in 
Chesapeake Bay, and the claim is that 
the shots from the large guns on the 
battleships ricocheted across the claim- 
ant’s lands in such a way as to frighten 
away all his negro help, and otherwise 
damage his property. Therefore, a tak- 
ing under the 5th Amendment. Another 
somewhat similar case comes from the 
New England coast, where A and others 
owned a flourishing summer colony. The 
claim is that in practice the guns of a 
certain fort must fire directly across the 
land of claimants to reach the sea, and 
that such firing and fear of it have caused 
the resort to become unpopular and de- 
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serted, all of which has so greatly dam- 
aged claimants as to amount to a taking 
of their property without compensation. 
The sum sued for in this case is $600,- 
000. 

Another series of interesting cases 
grows out of the inauguration of the 
parcel post system, wherein the railroads 
claim that the parcel post imposes upon 
them enormous quantities of excess mail 
matter to be transported, and that no 
sufficient compensation for the carriage 
thereof was provided. Many of the 
railroads have already sued, and doubt- 
less all will in time come in, claiming 
that they are entitled to the reasonable 
value of their services, estimated at mil- 
lions of dollars, for the transportation of 
the additional parcel post matter. 

Of great magnitude and along similar 
lines are what are known as the “Divi- 
sor” cases, involving approximately 
thirty-five million dollars. These cases 
grew out of an order of the Postmaster 
General in 1907, changing the method of 
computing the weighing of the mails 
carried by the railroads. Seven hundred 
and thirty-five railroads have filed suit 
to recover the enormous sum involved, 
claiming that the action of the Post- 
master General reducing their pay was 
beyond his authority. 

All of the great western irrigation and 
drainage: improvements have given rise 
to many suits, involving questions more 
or less related to those above discussed. 

It is therefore apparent that there is 
hardly any limitation, except in tort cases, 
upon the right of citizens to sue the gov- 
ernment, and year by year, it would seem, 
that the scope of the court’s general juris- 
diction is being broadened. 


Special Jurisdiction. 


After the Court of Claims was estab- 
lished it was found that several of the 
American treaties, and, in some instances, 
breaches thereof, as well as the various 
wars the country had passed through, 
had left some of our citizens with griev- 
ances, both real and fancied, against the 
government. Many of the claims thus 
arising had from time to time been be- 
fore Congress without result, but suit 
upon them could not be directly brought 
in the Court of Claims, either because 
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not within the limitations of the court’s 
general jurisdiction, or because barred 
by the six-year statute of limitations. 
Therefore, from time to time as neces- 
sity warranted, Congress has conferred a 
special jurisdiction to either hear, de- 
termine, and render judgment, or, in 
some instances, to merely investigate and 
report the ascertained facts to Congress 
for such action as it chooses to take. As 
the country has developed and made its 
history, many were the occasions neces- 
sitating the granting of relief to citizens 
for individual wrongs suffered by them 
in the general advancement of their fel- 
lowmen’s interest. Therefore in the ex- 
ercise of this special jurisdiction may be 
traced the true history of the country’s 
growth; not the glowing, praise-giving 
accounts we so often encounter, but the 
inside facts, as it were; for all these 
grants of special jurisdiction relate more 
or less to the passing of some great crisis, 
every detail of which must be examined 
and definitely determined if justice is to 
be done. 

First come the claims arising out of 
the Revolutionary war; then the French 
spoliation claims, Mexican war claims, 
Indian depredation cases, Civil war 
claims, and some very interesting cases 
arising out of the Spanish-American war 
and American occupation of the Philip- 
pine Islands. 

A few instances will suffice: 


French Spoliation Cases. 


Because of the material aid given by 
France to the United States in its struggle 
for liberty, our government entered into 
a treaty with France to protect its trade 
in American waters, and its title to 
French possessions in the West Indies; 
furthermore binding the United States 
to armed services to France in case of 
war with England. In 1793 England and 
France became engaged in war, where- 
upon the United States, in seeming 
disregard of her treaty, proclaimed neu- 
trality, with the result that both Eng- 
land and France seized our ships, and we 
were near war with each, especially 
France, as that country had seized thous- 
ands of our ships. After the war and 
when the adjustment and settlement of 
international grievances occurred, a 
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treaty was made whereby France aban- 
doned all claims against this country, and 
the United States, in turn, abandoned the 
claims of its citizens on account of the 
seizure of their vessels. That was con- 
sidered a very good outcome of the deli- 
cate situation so far as the countries were 
concerned; but the question Congress 
wrestled with for many, many years was, 
what should be done for the individuals 
who lost their ships? Finally, in 1885, 
Congress conferred jurisdiction on the 
Court of Claims to hear the cases and re- 
port the facts, since which time these 
claims, arising more than a hundred years 
ago, have all been settled up and partial 
appropriations made to cover the indi- 
vidual losses. Only a few months ago 
the last of them was heard. Of course, 
the original parties have long ago died, 
and their heirs, in most instances, sev- 
eral generations removed, are the bene- 
ficiaries. The evidence, taken here and 
abroad, was voluminous, and, aside from 
its importance historically, throws con- 
siderable light on the life and customs of 
the post-revolutionary period, rich in 
romance and color. The cases involved 
the most intricate questions of interna- 
tional law, and each of the more than 
five thousand cases was thoroughly con- 
sidered by the court. 


Indian Depredation Cases. 


The government of the United States 
has constituted itself guardian of the In- 
dian nations and tribes, and, as such, 
holds itself responsible for the acts of its 
wards in certain circumstances. Thus 
arise thousands of cases brought about 
by depredations of bands of Indians 
throughout the country, by which citizens 
have lost millions of dollars in horses, 
cattle, and other property, for all of 
which the government has undertaken to 
make reparation, provided it is shown 
that the Indians committing the thefts 
were indeed wards of the United States, 
and not hostile to it. There have been 
more than ten thousand of these Indian 
depredation cases, claiming more than 
fifty millions of dollars. Few pages of 
literature can give more thrills to the 
minute than the evidence in some of 
these cases, wherein is to be found all the 
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hair-raising, bloodcurdling scenes of the 
early days of western life, in the detail- 
ing of circumstances attending these In- 
dian raids. 


War Claims. 


Perhaps the most familiar of this class 
of cases—indeed, so familiar that often 
the uninformed have believed that they 
were the only cases coming before the 
court—are the claims growing out of 
property taken and destroyed during the 
Civil War. Since 1866 the court has 
had limited jurisdiction to investigate the 
facts in some of these cases, and from 
time to time its jurisdiction was enlarged 
to the extent of including nearly every 
case that could possibly arise. It could 
not, however, render a collectible judg- 
ment in such cases. It merely reported 
its findings to Congress, and that body 
made appropriation to cover the judg- 
ments if it saw proper. However, on 
March 4, 1915, Congress passed an act 
taking away the jurisdiction of the court 
in all such cases, even those pending at 
the time the act was passed. But while 
the court had jurisdiction, more than six- 
teen thousand such cases were heard and 
determined, not including thousands of 
others coming before the court under a 
test case. 


Conclusion. 


Briefly summarizing the volume and 
character of business before the Court 
of Claims, we quote from the last report 
of the Attorney General (1914) to Con- 
gress: 


Total amount involved in claims 
disposed of during the year, 
French Spoliation cases ex- 
cepted $74,266,050.67 
Total amount awarded claimants, 
French Spoliation cases ex- 
cepted 
Amount awarded the United 
States on counterclaims inter- 
posed in 5 cases 
Total amount claimed in cases 
filed during the year, exclusive 
of petitions in which no amount 
is stated and including rein- 
stated Indian Depredation 
cases 14,442,191.01 
Number of briefs prepared during 
the year 976 
Contested cases disposed of dur- 
ing the year 


635,563.76 


78,250.40 
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Number of cases dismissed for 
want of prosecution 

Total number of cases disposed 
of during the year 

Total number of cases filed dur- 
ing the year 

Total number of cases pending, 
including subnumbered claims 

Approximate amount involved in 
pending cases 


5,706 
7,423 
431 
11,908 
$90, 175,140.34 


No more forcibly could the vast im- 
portance of the Court of Claims have 
been expressed than was done many 
years ago by a distinguished member of 
its Bar, the late Charles O’Connor, of 
New York, who said :— 

The ordinary jurisdiction of the court bears 
a strong resemblance to the narrow cognizance 
at common law; but its extraordinary juris- 
diction over all claims which may be referred 
to it by either House of Congress extends 
its power to the utmost limits attainable by 
juridical science in its fullest development. 
In this aspect, its dignity and importance as 
a governmental institution cannot be too high- 
ly appreciated. As a means by which rightful 
claims against the government may be readily 
established, and those not founded in justice 
promptly driven from the portals of Con- 
gress, it must exercise a most healthful in- 
fluence. 

But we are authorized to look higher than 
the mere convenience of suitors and the dis- 
patch of public business. Enlightened patri- 
otism will contemplate other and more im- 
portant consequences. Caprice can no longer 
control. Here equity, morality, honor, and 
good conscience must be practically applied to 
the determination of claims, and the actual 
authority of these principles over governmental 
action ascertained, declared, and illustrated in 
permanent and abiding forms. As step by 
step, in successive decisions, you shall have 
ascertained the duties of government toward 
the citizen, fixed their precise limits upon 
sound principles, and armed the claimant with 
means of securing their enforcement, a code 
will grow up giving effect to many rights not 
heretofore practically acknowledged. 

In it will be found enshrined, for the ad- 
miration of succeeding ages, an honorable 
portraiture of our national morality, and a 
full vindication of the eulogium recently pro- 
nounced upon our people by the highest au- 
thority in the parent state. “Jurisprudence,” 
says Lord Campbell, in the Queen v. Millis, 
“is the department of human knowledge to 
which our brothers in the United States of 
America have chiefly devoted themselves, and 
in which they have chiefly excelled.” 


on 















INCE this discussion 
is to be confined to 
the more practical 
question of what 


‘¥ particular amuse- 
j)f¥ ments are, and 
}. what are not, with- 


ke in the prohibition of 

Se ——=g Sunday statutes, it 
SSE") does not particularly 
matter whether laws relating to Sunday 
observaance are in reality the result of 
religious convictions, as some claim, or 
merely based upon the police power, re- 
lating to the health, morals, and peace of 
the community where the law is in force. 
The books are full of the long standing 
controversy of whether God’s command- 
ment to the Israelites as to the keeping of 
the Sabbath applies to other than the Is- 
raelites, or whether the disciples of Christ 
substituted Sunday for the Jewish Sab- 
bath, or whether Sunday observance is 
due to purely man-made rules. For prac- 
tical purposes it does not matter which 
of the conflicting theories is the right 
one. It is sufficient that as a matter of 
fact enforced Sunday observance, in the 
puritanic sense, dates back practically 
to the Westminster Articles of Faith, 
written in 1643 by divines assembled at 
Westminster, by authority of Parliament, 
to deliberate and advise as to the form 
of church government “most agreeable to 
God’s Holy Word and most apt to pro- 
cure and preserve the peace of the church 
at home.” Commenting upon this Mr. 
Harris says in his work on Sunday laws: 
“But it is said that the King refused them 
his authority. And Milton says that 
these divines were neither chosen by any 
rule, or custom ecclesiastical, nor emi- 
nent for their piety or knowledge, above 
others left out; only as each member of 
Parliament in his private fancy thought 
fit to select, one by one. Orme’s Life of 
Baxter, p. 70. A few scraps from the 
journal of proceedings on the subject of 
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the observance of the Lord’s Day may be 
admissible at this point. Commencing 
with November 13, 1644: “Then fell we 
to work upon the works of the day; 
which was a directory for the observance 
of the Sabbath, brought in yesterday by 
the second committee. There was large 
debate, at first, about the title; and it was 
concluded to be, for the sanctifying of 
the Lord’s Day, the Christian Sabbath. 
Then fell a debate whether we should 
handle the celebration in our directory or 
catechism and confession, and how we 
shall do it to avoid Judaism on one hand 
and profaneness on the other; and how 
we may bring in the private duties of 
the Sabbath in our own families, in a 
directory of public worship. But it was 
concluded to fall upon the work, and 
to it we went. Mr. Wilkinson, Sr., put 
this question, how we should regulate the 
iron works and glass works. But this was 
answered by the next proposition. Sec- 
ond proposition: to abstain from all un- 
necessary labor, worldly sport and recre- 
ation. The debate upon this was about 
putting in worldly discourses ; and some- 
one moved to add, worldly thoughts. 
This was scrupulous, whether we should 
not be a scorn to go about to bind men’s 
thoughts, but at last it was concluded 
on to be added, both for the more piety, 
and for that the fourth commandment in- 
cludes it. Third proposition: that there 
be no feasting on the Sabbath. This Mr. 
Marshall opposed, and Dr. Temple and 
myself. They instanced in Corinth feast- 
ing (Luke XIV.), and in his feasting, at 
least standing with all his disciples in 
Peter’s house. (Matthew VIII.) There- 
fore, it was proposed that the diet on 
the Sabbath day be so ordered that no 
servants or others be unnecessarily kept 
from public service ; and so it was passed. 
The directory accordingly teaches that 
the Lord’s Day ought to be so remem- 
bered beforehand as that all worldly busi- 
ness of our ordinary calling may be so 
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ordered and so timely and seasonably 
laid aside, as they may not be impedi- 
ments to the due sanctifying of the day 
when it comes. The whole day is to 
be celebrated as holy to the Lord, both 
in public and private, as being the Chris- 
tian Sabbath, to which end, it is requisite 
that there be a holy cessation or resting 
all that day from all unnecessary labor; 
and in abstaining, not only from all 
sports, and pastimes, but also from all 
worldly words and thoughts. That the 
diet on that day be so ordered, as that 
neither servants be unnecessarily detained 
from the public worship of God, nor any 
other person hindered from sanctifying 
that day.’” 

Likewise, the Puritan Sunday of New 
England was dictated by those who as- 
sumed to say what was for the spiritual 
good of the people. In the early days, it 
is safe to say, all things which were en- 
joyable were in the nature of things sin- 
ful, and should be prohibited. This ap- 
plied not only to all works except works 
of necessity and charity, but also to all 
amusements. So far as Sunday labor 
and business is concerned, there has not 
been so great a change toward liberal 
views as in the case of amusement and 
recreation. But no longer are the laws 
against Sunday labor upheld as a matter 
of religion of spiritual welfare, but rather 
for what may be called economic -+1- 
sons, namely, that the man who has one 
day’s rest in seven from his labor or busi- 
ness will be morally, mentally, and phys- 
ically better fitted during the other six 
as a citizen and an industrial unit. 
3ut the same economics which frown 
upon Sunday business and labor are re- 
sponsible for a greater liberality with re- 
spect to Sunday amusements. The mod- 
ern trend of opinion, both judicial and 
private, is to countenance, wherever pos- 
sible, the indulgence in Sunday amuse- 
ments, and especially those which take 
the people into the open air. 

Perhaps the most recent question 
which has had the attention of the courts 
and of the newspapers with respect to 
Sunday amusements has arisen from at- 
tempts to open moving picture shows on 


‘1 People ex rel. Kieley v. Lent, 166 App. 
Div. 550, 152 N. Y. Supp. 18. 
2 Klinger v. Ryan, 91 Misc. 71, 153 N. Y. 
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Sunday. The question has recently been 
before the courts of New York, and it is 
held that the legislature alone may com- 
mand how Sunday may be kept, and that 
therefore a city cannot compel the clos- 
ing of moving picture shows on Sunday 
by means of fine and imprisonment, un- 
less such prohibition is part of the law 
and policy as declared by the state legis- 
lature. And it is held that since the 
penal law of the state of New York does 
not prohibit Sunday moving pictures, a 
city cannot, without express legislative 
authority, compel Sunday closing; and 
that in such a situation the mayor of a 
city cannot make Sunday closing the con- 
dition of a license.2 While in these cases 
the courts do not commit themselves up- 
on the propriety or expediency of Sun- 
day amusements of this kind, it is to be 
noted that the courts make no such effort 
to find reasons for upholding the acts of 
city authorities as did the Washington 
supreme court in a case taking the view 
that, although the legislature impliedly 
permits Sunday moving pictures so long 
as they do not disturb the peace, a city 
may under its general police power pro- 
hibit them from being opened on Sun- 
day. Here the court said that if the 
legislative permission had been express, 
the city would have had no such power, 
but that since the permission was im- 
plied only, the city was free to act in 
the matter, although the implication was 
given added force by the fact that the 
statute from which it was drawn had 
been enacted by the legislature in the 
place of one which, after being construed 
and upheld by the supreme court as pro- 
hibiting the opening of theaters on Sun- 
day, was repealed. 

The statement in the above cases that 
the New York legislature has not for- 
hidden the opening of moving picture 
houses on Sunday is substantiated by a 
line of decisions holding that under the 
doctrine of ejusdem generis the word 
“show” in the New York statute for- 
bidding all shooting, hunting, fishing, 
playing, horse racing, gaming, or other 
public sports, exercises, or shows on 
Sunday, must be construed to refer to 


Klinger v. Rand, 


Supp. 937 ; People ex rel. 
91 Misc. 276, 154 N. Y. Supp. 293. 
3 Re Ferguson, 80 Wash. 102, 141 Pac. 322. 














outdoor exhibitions, and therefore not 
to include theaters or moving picture 
shows.‘ Likewise it is held in Minnesota 
that the word “shows” in a statute like 
that of New York refers to all outdoor 
amusements, and does not include a mov- 
ing picture exhibition designed to illus- 
trate moral subjects for the entertain- 
ment of the public, when conducted in 
an orderly and proper manner within a 
building.® 

The statement above that the courts 
are inclining toward a liberality of view 
in this matter is indicated by cases which, 
it seems, cannot be wholly accounted for 
by the strict rules of statutory construc- 
tion. When we see courts holding that a 
“scenic railway” is not “any such place of 
amusement” as a “merry-go-round,” 
as to bring it within the operation of a 
statute prohibiting the keeping open on 
Sunday of any theater, playhouse, dance 
house, race track, merry- go- -round, circus 


*Keith & P. Amusement Co. v. 
108 N. Y. Supp. 205, reversed on other grounds 
in 125 App. Div. 791, 110 N. Y. Supp. 219; 


Misateem 


People ex rel. Valensi v. Lynch, 108 N. Y. 
Supp. 209; People v. Finn, 57 Misc. 659, 110 
N. Y. Supp. 22 (especially when the pictures 
were exhibited for the purpose of illustrating 
lectures upon the biblical story of Joseph and 
his brethren, and upon the lumber industry 
in California); People v. Hemleb, 127 App. 
Div. 356, 111 N. Y. Supp. 690; William Fox 
Amusement Co. v. McClellan, 62 Misc. 100, 
114 N. Y. Supp. 594; Edwards v. McClellan, 
118 N. Y. Supp. 181. 


5 State v. Chamberlain, 112 Minn. 52, 127 
N. W. 444, 21 Ann. Cas. 679, 30 L.R.A.(N.S.) 
335, followed in Houck v. Ingles, 126 Minn. 
257, 148 N. W. 100. 


6Re Hull, 18 Idaho, 475, 110 Pac. 256, 30 
L.R.A.(N.S.) 465. 


7It is held in Montana that the operation 
of a moving picture show on Sunday, the 
pictures of which are censored and are of a 
sacred, moral, and comic character, is not, al- 
though it is conducted in a building arranged 
somewhat like a theater, within the meaning 
of a statute forbidding the opening or main- 
tenance of any theater on Sunday. State v. 
Penny, 42 Mont. 118, 111 Pac. 727, 31 L.R.A. 
(N.S.) 1155. 


However, in Idaho it is held that a moving 
picture show exhibition is included by a statute 
forbidding the opening upon Sunday of any 
theater, playhouse, circus, or show or any 
such place of public amusement. Re Bossner, 
18 Idaho, 519, 110 Pac. 502. But of course, 
in view of the words “or any such place of 
public amusement,” and by the application of 
the doctrine ejusdem generis, there was every 
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or show, concert, saloon, billiard or pool- 
room, bowling alley, variety hall or any 
such place or public amusement,* or that 
a moving picture show is not a theater 
or theatrical performance? within the 
meaning of a statute relating to Sunday 
observance, it would seem that those who 
are shocked at such Sunday activities 
cannot lay all the blame at the doors of 
the legislature. 

But there are certain forms of statutes 
which are held to embrace theaters and 
moving picture shows, by reason of the 
labor involved in their operation; and it 
frequently happens that such amuse- 
ments, although not expressly forbidden 
as such by statute, and not objectionable 
as such according to the modern method 
of thinking by a considerable number of 
people, are compelled to close their doors 
on Sunday by reason of the fact that 
they involve labor, work, or business for- 
bidden by Sunday statutes. And the fact 








reason to hold that moving picture hows were 
contemplated by the act. This was indicated 
by a Texas court case holding that while 
a moving picture show is not a theatrical per- 
formance, it so resembles the same as to make 
it fall within a statute forbidding the open- 
ing on Sundays of theaters and such other 
amusements as are exhibited, and for which 
an admission fee is charged. Ex parte Ling- 
enfelter, 64 Tex. Crim. Rep. 30, 142 S. W. 
555, Ann. Cas. 1914C, 765, approved in Ex 
parte Zuccaro, 72 Tex. Crim. Rep. 214, 162 
S. W. 844, and Lempke v. State, — Tex. Crim. 
Rep. —, 171 S. W. 217. 

8 To keep open, manage, and superintend a 
theater and sell tickets therein on Sunday is 
labor within the meaning of an ordinance 
providing that every person who shall either 
labor himself, or compel his apprentice, ser- 
vant, or any other person in his charge or 
control to labor or perform any work other 
than the household offices of daily necessity, 
or other works of necessity or charity, on 
the first day of the week commonly called 
Sunday, shall be deemed guilty of a misde- 
meanor. Topeka v. Crawford, 78 Kan. 583, 
ge 862, 16 Ann. Cas. 403, 17 LR.A. (N.S.) 

1 


It is held that the term “Sunday labor,” or 
words of like effect, include such work about 
theaters or moving picture shows as mana- 
ging it (Quarles v. State, 55 Ark. 10, 17 S. W. 
269, 14 L.R.A. 192; St. Joseph v. Elliott, 47 
Mo. App. 418), or selling and taking tickets 
(Clinton v. Wilson, 257 Ill. 581, 10 N. E. 192; 
State v. Ryan, 80 Conn. 582, 69 Atl. 536). 

For other cases of like effect see Rosen- 
berg v. Arrowsmith, 82 N. J. Eq. 570, 89 Atl. 
524, and William Fox Amusement Co. v. Mc- 
Clellan, 62 Misc. 100, 114 N. Y. Supp. 594. 
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that the profits of the operation on Sun- 
day of a moving picture show, for in- 
stance, are donated to charity, does not 
place it within the exception of works of 
charity from those forbidden by the act.® 

With respect to Sunday baseball, the 
courts are inclined, wherever possible, to 
observ ~ a distinction between baseball as 
a recre»tion for the players, and base- 
ball as a public exhibition for gain. It 
has been said that private sports are 
those engaged in for the entertainment 
of the participants, while public sports 
are engaged in for the entertainment of 
the public; and that a baseball game at 
which no admission fee is charged is not 
a public sport within the meaning of a 
statute relating to Sunday observance.” 
A Baltimore ordinance of 1827 forbid- 
ding the playing of baseball on Sunday 
was recently held to include the playing 
of a game in a secluded and wooded 
park, although so remote as not to dis- 
turb the inhabitants of the city, and al- 
though no admission fee was charged.™@ 
Of course, where, as in Maryland, the 
statute expressly covers baseball in any 
form, that is an end of the matter. But 
where the statutes do not mention base- 
ball, or where they mention it in such a 
context as to make it possible to infer 
that only baseball as an exhibition for 
gain is contemplated, the courts observe 


® Rosenberg v. Arrowsmith, supra. 

10 Cheeves v. State, 5 Okla. Crim. Rep. 361, 
114 Pac. 1125. 

11 Hiller v. State, 124 Md. 385, 92 Atl. 842. 

12 See notes in 21 L.R.A.(N.S.) 23 and 32 
L.R.A.(N.S.) 1186 and 41 L.R.A.(N.S.) 407. 

18 People ex rel. Poole v. Hesterberg, 43 
Misc. 510, 89 N. Y. Supp. 498. 
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a distinction between baseball in that 
form and baseball as a recreation.” 

Some of the reasons in favor of per- 
mitting such Sunday recreation were thus 
stated by the late Mayor Gaynor while 
he was a justice of the supreme court 
of New York: “I deem it not 
at all outside of my judicial office to 
add to what I have already said, that it 
is practically the unanimous sentiment of 
the religious and God-fearing people of 
the community, that it is far better for 
our grown boys and young men who have 
to work indoors all the week for a liv- 
ing, to go into the fields on Sunday after- 
noon after attending church, and par- 
ticipate in or witness good, elevating, 
healthy physical exercise, than to be 
driven instead to go to dance gardens, 
drinking places, poolrooms, and worse 
places ; and there is no one trying to stir 
up any obscure or obsolete statute against 
that opinion except those who rule the 
police. Fathers and mothers would much 
rather know that their grown sons are at 
a ball or golf game on Sunday after- 
noon, than not know where they are. 
Many of our boys and young men scarce- 
ly see the sun at all during the short days 
of the year, except on Sundays, and have 
no other day for outdoor exercise from 
one end of the year to the other. This 
is something which our ministers of the 
gospel well know, and the significance 
of which they fully appreciate.” % 


Ghe Horologe of Liberty 


The world heard: The battle of Lexington—one; the Declaration of In- 
dependence—two; the surrender of Burgoyne—three; the siege of Yorktown— 
four; the treaty of Paris—five; the inauguration of Washington—six; and 


then it was the sunrise of a new day, of which we have seen yet only the 
glorious forenoon.—Anonymous. 














Sundays and Holidays as Dies 
Non Juridici 


BY ABEL C. WILLCOX 


HE early history of 
the law and usage as 
to judicial pro- 
ceedings on Sun- 
day discloses that 
anciently the 
courts of justice sat 
on that day. As stated 
by Sir Henry Spell- 
man, in his “Original 
of the Terme; ” 1 the early Christians, to 
break down the Roman superstition re- 
garding the observation of days, some of 
which were conceived to be ominous and 
unlucky, and others to be lucky, and al- 
so to prevent Christian suitors from re- 
sorting to the heathen courts, by keep- 
ing their own courts always open,—‘“at 
first used all days alike for hearing of 
causes, not sparing (as it seemeth) the 
Sunday itself, thereby falling into an- 
other extremity. Yet they had some 
precedent for it, from Moses and the 
Jews. For Philo Judeas, in the life of 
Moses, reporteth that the cause of him 
that gathered sticks on the Sabbath Day 
was, by a solemn council of the princes, 
priests, and the whole multitude, exam- 
ined and consulted of on the Sabbath 
Day. And the Talmudists, who were 
best acquainted with the Jewish customs, 
do report that their judges, in the coun- 
cil called Sanhedrim, sate on the week- 
day from morning to night in the gates 
of the city; and on the Sabbath Day and 
solemn festivals, in the walls. So the 
whole year then seemed a continual term, 
no day exempt. And they that seek the 
original of our modern laws among them 
do but spend their time in vain; unless 
for some things imposed on them by the 
Roman emperors when they became sub- 
jects.” 


1Chapter 3, page 75. 
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And Lord Mansfield, 


in the case of 
Swan v. Broome (1764) 1 W. BI. 499, 
says : “When the terms were first framed, 
and so many return days were made on 
Sunday, can it be supposed that the 
Court did not then usually sit on Sun- 
days? In Venice they sit on 
Sundays to administer justice. The Rota 
sits on Sundays.” 

So, Mr. Ringgold, in his “Law of 
Sunday,” * says that “it is evident that 
Sunday was not a dies non juridicus by 
English common law, as adopted in Am- 
erica, because that law is always, in this 
connection, distinguished from English 
statutory law; and Sunday has derived 
its character as a dies non juridicus in 
England from certain easily cited stat- 
utes, whose regulations were borrowed 
from the ecclesiastical or canon law, and 
whose enactment was one of the many 
results of that English union of church 
and state which is nominally repudiated 
among our people,”—from which (he 
says) “it follows that in one of the Unit- 
ed States, Sunday is not made a dies non 
juridicus by a declaration in the Constitu- 
tion that ‘the inhabitants are entitled to 
the common law of England,’ or the like. 
And that with us legal proceedings are 
valid on Sunday, unless declared other- 
wise by express terms of Constitution 
or statute.” 

Mr. Ringgold, however, seems to take 
an unusual view as to what constitutes 
the “English common law, as adopted in 
America.” He seems to regard that 
“common law” in its strictest sense, as 
merely “the law for which no enactment 
can be found,” rather than as the general 
system of law which prevailed in Eng- 
land, resulting from statutory changes 
as well as independently thereof, at the 


2Page 153. 
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time that system was adopted in this 
country. And most of the other authori- 
ties agree that, at common law, Sunday 
was dies non juridicus. 

The practice of the early Christians 
with respect to the hearing of causes on 
Sunday ceased at some time prior to 
about the year 500; and during the sixth 
to the tenth centuries, several canons and 
imperial constitutions were made against 
judicial proceedings on that day. These 
canons, Lord Mansfield says,’ were re- 
ceived and adopted by the Saxon Kings 
of England ; Edward the Confessor made 
a constitution to similar effect ; and these 
canons and constitutions were all con- 
firmed by William the Conqueror and 
E‘enry the Second, and so became a part 
of the common law of England. And 
“thus it comes that judicial proceedings 
on Sunday are void at common law.” # 

Accordingly, the statement has very 
frequently been made, and, in fact, it 
has been said® to be “universally rec- 
ognized,” that at common law Sunday 
was and is a dies non juridicus® And 
in some jurisdictions the common-law 
rule as to Sunday has been reaffirmed 
by statutes expressly making it dies non. 

But in North Carolina, the supreme 
court, while recognizing that “Sunday, 
according to the usage and practice of 
our courts, is a non-juridical day,” but 
that in special cases, ex necessitate, the 
court may sit on Sunday, has said that 
“the holding court on the Sabbath Day 
is not forbidden by the common law or 
any statute in this state, but it has been 
the long-settled and almost universal 
practice, when a term continues so long 
that a Sunday intervenes, to adjourn 
over until Monday, and ‘long practice 
makes the law of a court,’ a law which 


Case and Comment 


has its origin and observance in a defer- 
ence to the settled religious habits and 
sentiments of a large majority of our 
citizens, a law whose violation is not ex- 
cused except in case of necessity.” 7 

Sunday alone, however, was the origi- 
nal dies non, and holidays did not have 
the legal character of Sunday in this re- 
spect, but judicial proceedings on holi- 
days were valid at common law. So, 
it is the general rule that courts may sit 
and transact judicial business on a holi- 
day unless expressly prohibited by stat- 
ute. For example, in the absence of a 
statute expressly forbidding it, an indict- 
ment may be returned on a legal holi- 
day ;* the courts may sit;? the trial of 
a criminal case may be had; or may 
continue into the afternoon of Saturday, 
which is a legal half holiday; a de- 
fault for failure to plead in a civil action 
may be entered on the 4th of July; a 
judge may deliver his charge to the jury 
in a civil action on Good Friday; ™ and 
a decree dissolving an injunction may 
be rendered on Labor Day.” 

But in some states, judicial acts and 
proceedings on legal holidays are ex- 
pressly prohibited by statutory or con- 
stitutional provisions, whereby holidays, 
as well as Sundays, become dies non 
juridici.® But statutes mere'y declaring 
that particular days are legal holidays 
do not make them dies non juridici, so 
as to prevent or render invalid judicial 
proceedings on those days. And even a 
statute stating what days and parts of 
days shall be holidays and half holidays, 
and declaring that “the days and half 
days aforesaid shall be considered as the 
first day of the week, commonly called 
Sunday, and as public holidays or half 
holidays, for all purposes whatsoever as 





8 Swann v. Broome, 3 Burr. 1599. 

# Merritt v. Earle, 31 Barb. 38. 

537 Cyc. 583. 

6 See Parsons v. Lindsay, and note thereto, 
in 3 L.R.A. 658; note in 39 L.R.A.(N.S.) 844; 
and cases cited in 37 Cyc. 583, note 8. 

7 State v. Howard, 82 N. C. 623; Taylor v. 
Ervin, 119 N. C. 274, 25 S. E. 875. 

8 See note in 10 L.R.A.(N.S.) 791, and sub- 
divisions relating to judicial proceedings, in 
note in 19 L.R.A. 316. 

8State v. Soper, 148 Mo. 217, 49 S. W. 
1007; Webb v. State, — Tex. Crim. Rep. —, 
40 S. W. 989 (Feb. 22). 

10In a criminal case: Pender v. State, 12 


T ex. App. 496 ( April 21, a holiday in Texas) ; 


or a civil case: Belmont Coal & R. Co. v. 
Smith, 74 Ala. 206 (Thanksgiving Day). 

11 Pfister v. State, 84 Ala. 432, 4 So. 395 
(Feb. 22); Bobbitt v. State, 87 Ala. 91, 6 
So. 378 (Good Friday, a legal holiday) ; Cal- 
houn v. State, 143 Ala. 11, 39 So. 378 (Good 
Friday) ; Dunlap v. State, 9 Tex. App. 179, 
35 Am. Rep. 736 (Jan. Ist). 

12 People v. Kearney, 47 Hun, 129. 

18 Russ v. Gilbert, 19 Fla. 54. 

14 Foster v. Toronto R. Co. 31 Ont. Rep. 1. 
. a v. Ballard, 6i W. Va. 526, 57 S. 

16 See note in 10 L.R.A.(N.S.) 791, 793. 














regards the transaction of business in 
the public offices of this state or counties 
of this state; on all other days or half 
days, excepting Sundays, such offices 
shall be kept open for the transaction of 
business,’—has been construed as not 
making holidays dies non, as Sundays, 
except as regards the transaction of busi- 
ness in the public offices of the state, and 
as not prohibiting a court from sitting 
on the 4th of July.” 


Distinction between judicial and minis- 
terial acts. 


In considering the validity of acts and 
proceedings of courts and officers of the 
law on Sundays and holidays,—dies non 
juridict,—a distinction has generally been 
recognized between judicial and minis- 
terial acts. The common law prohibited 
only judicial acts on Sunday, and most 
of the statutes making dies non either 
Sundays or holidays have been construed 
to prohibit only judicial acts on such 
days, and to permit acts or proceedings 
in a cause, which are ministerial in their 
nature. 

This distinction was early recognized 
in England, where “all the Judges of 


England, and Barons of the Exchequer,” - 


meeting together “to resolve what the 
law was” upon the record in a certain 
murder case, to the objection that Sun- 
day was not dies juridicus, “answered 
and resolved, that no judicial act ought 
to be done on that day, but ministerial 
acts may be lawfully executed on the 
Sunday.” 

So, under a statute providing that “no 
court can be opened, nor can any judicial 
business be transacted on Sunday or any 
legal holiday, except—First, to give in- 
structions to a jury then deliberating on 
their verdict; second, to receive a ver- 
dict or discharge a jury; third, to exer- 
cise the powers of a single magistrate in 
a criminal proceeding; fourth, to grant 
or refuse a temporary injunction or re- 
straining order,”—it has been held ® that 


17 Atlantic City v. Feretti, 70 N. J. L. 489, 
57 Atl. 259. 

18 Mackalley’s Case (1612) 9 Coke, 65b. 

19 Merchants’ Nat. Bank v. Jaffray, 36 Neb. 
218, 54 N. W. 258, 19 L.R.A. 316. 

20 Whipple v. Hill, 36 Neb. 720, 38 Am. St. 
Rep. 742, 55 N. W. 227, 20 L.R.A. 313. 
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an order by a judge allowing an attach- 
ment in an action on a debt not due is a 
judicial act, and, if made on Sunday, is 
void; but ® that a county judge is not 
prohibited from issuing, on a legal holi- 
day, an order of attachment on a debt 
past due, since that is purely a minis- 
terial, and not a judicial, act. 


Holding court. 


On holidays, of course,—not being dies 
non at common law,—court may lawfully 
be held or a trial conducted, unless it is 
expressly prohibited by statute. And 
even where a holiday (February 22d) is 
required by statute to be treated as Sun- 
day in respect to holding court, a pre- 
limin: ry examination in a criminal case 
by © justice of the peace, continued on 
February 22 by taking some testimony 
and adjourning, will not render the final 
commitment by him void, as in this mat- 
ter the justice does not “act judicially in 
the technical sense, but in his capacity 
as a conservator of the peace.” * 

And a trial continued and closed on 
February 22 will not be held illegal, un- 
der a statute providing that, except in a 
case of necessity, no public business shall 
be transacted on that day, as the trial 
court is the judge of the necessity.” 

The question as to the validity of pro- 
ceedings on Sunday in connection with 
the trial of a cause has generally arisen 
with reference to the final proceedings, 
where the trial has been nearly completed 
on a Saturday. These proceedings are, 
principally, the charging of the jury, the 
reception of the verdict, and the entry of 
judgment. 


Charging jury. 


Charging the jury, being a judicial, as 
distinguished from a ministerial, act, is 
not permissible on a nonjudicial day.* 
And charging the jury in a criminal case 
on Sunday renders the proceeding void, 
although court was not formally opened 
on Sunday for the delivery of the charge, 

21 Hamilton v. People, 29 Mich. 175, 1 Am. 
Crim. Rep. 618. 


22 State v. Sorenson, 32 Minn. 118, 19 N. 
W. 738. 


23 See note in L.R.A.1915D, 361. 





578 


but, at the close of the arguments, late 
Saturday night, merely took a recess un- 
til morning, and did not adjourn. 

And a conviction of murder has been 
reversed because the reading of the in- 
structions to the jury by the court had 
not been concluded, and the cause finally 
submitted to the jury, until ten minutes 
after midnight on Saturday, when the 
court took a recess, without adjournment, 
until 2 o’clock on Sunday morning, and 
then received the verdict and discharged 
the jury,—a statute providing that “no 
court shall be open or transact business 
on Sunday, unless it be for the purpose 
of receiving a verdict or discharging a 
jury, and every adjournment of a court 
on Saturday shall always be to some 
other day than Sunday, except such ad- 
journment as shall be made after a cause 
has been committed to the jury.” ® 

And under a similar statute, a convic- 
tion of petit larceny was reversed for 
submitting the cause to the jury on Sun- 
day, where the trial was commenced on 
Saturday, and submitted at 2 a. M. on 
Sunday, and the jury rendered a verdict 
of guilty in about one hour, upon which 
judgment was pronounced on Monday 
morning. 

But in North Carolina, where the gen- 
eral common-law rule is not adopted, 
and “the holding court on the Sabbath is 
not forbidden by the common law or by 
any statute,” it seems to be no legal 
objection to the validity of a trial, that 
the jury retired between midnight and 
1 a. M. on Sunday, and later received 
further instructions on that day. 

And the giving of further instructions 
on Sunday to a jury which retired be- 
fore that day to consider its verdict has 
been approved in Dakota,® and, obiter, 
in Indiana,*° but also disapproved, obiter, 
in Iowa. 


Receiving verdict. 


The legality of receiving a verdict on 


24 Moss v. State, 131 Tenn. 04, 173 S. W. 
859, L.R.A.1915D, "361. 


25 State v. Green, 37 Mo. 466. 
26 Pulling v. People, 8 Barb. 384. 
27 State v. Howard, 82 N. C. 623. 


28 State v. McGimsey, 80 N. C. 377, 30 Am. 
Rep. 90. 
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Sunday, or a holiday which is dies non, 
seems to depend upon whether its re- 
ception is considered a judicial or a min- 
isterial act. In a few jurisdictions the 
courts have treated the receiving of a 
verdict as a judicial act, and have held 
its reception on Sunday to be invalid. 
But the large majority of the courts treat 
this act as ministerial in its nature, and 
accordingly hold the reception of a ver- 
dict on Sunday to be valid. Other courts 
have upheld the reception of verdicts on 
Sunday on the ground of necessity or 
charity. And in some states the recep- 
tion of verdicts on Sunday is authorized 
by statute, either expressly or by con- 
struction. And numerous cases have up- 
held verdicts received on Sunday, with- 
out discussing the ground for so doing. 

The rule, therefore, has been said to 
be “‘well established, both at common law 
and by statute, that a verdict in civil as 
well as criminal cases may be delivered, 
received, and entered on Sunday.” 

And it has likewise been held that there 
is no impropriety in receiving the ver- 
dict of a jury on Thanksgiving Day, 
when it was impossible for them to de- 
liberate on the case and find a verdict in 
the short space of time they had before 
the adjournment of court on the pre- 
vious day. 


Rendition or entry of judgment. 


The rendition of a judgment, being a 
judicial act, has generally been held to 
be void when done on Sunday. But an 
exception has been recognized in Nebras- 
ka and Wisconsin, and possibly other 
states, under statutes requiring the court 
or justice immediately or forthwith to 
render judgment upon a verdict, and au- 
thorizing the reception of a verdict on 
Sunday, as an exception to the general 
provision that no court shall be open, or 
judicial business transacted, on that day. 
And it has been held in these states that, 
when a verdict is received on Sunday, 


1 Dak. 197, 46 N. W. 


30 Jones v. Johnson, 61 Ind. 257. 

81 Davis v. Fish, 1 G. Greene, 406, 48 Am. 
Dec. 387. 

82 See a in 39 L.R.A.(N.S.) 844. 

83 37 Cyc. 589, citing many cases. 

. State v. Atkinson, 104 La. 570, 29 So. 


29 People v. Odell, 1 
601. 





Sundays and Holidays as Dies Non Juridici 


the court or justice must immediately 
render a judgment thereon.*® 

But in New York, under a statute re- 
quiring a justice to render a judgment 
“forthwith” on the announcement of the 
verdict, it has been held that, where a 
verdict is given on Sunday, the judgment 
should be rendered on the following 
Monday or the next business day.* 

The illegal and void rendition, on Sun- 
day, of a judgment upon a verdict legally 
received on that day, does not, however, 
invalidate the verdict, and a valid judg- 
ment may subsequently be rendered 
thereon. 

As holidays are not, at common law, 
dies non, it is the general rule, in the 
absence of express statutory provision to 


35 Thompson v. Church, 13 Neb. 287, 13 N. 
W. 626; Wearne v. Smith, * Wis. 412. 

36 Allen v. Godfrey, 44 N. 433. 

87 Hamer v. Sears, 81 Ga. 288, 6 S. E. 810; 
and see subdivision at page 318 of note in 
19 L.R.A.; and, generally, note in 10 L.R.A. 
(N.S.) 791. 

88 Perkins v. Jones, 28 Wis. 243. 

39 Rice v. Mead, 22 How. Pr. 445. 

40 Re Worthington, 16 Nat. Bankr. Rep. 54, 
7 Biss. 455, Fed. Cas. No. 18,051. 

41 Hemmens v. Bentley, 32 Mich. 89. 
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the contrary, that a valid judgment may 
be rendered on a legal holiday.” 

And in Wisconsin, under statutes re- 
quiring the immediate entry of a judg- 
ment upon a verdict, and permitting the 
reception of a verdict on a holiday, 
though the sitting of court on such days 
is prohibited, the court may lawfully en- 
ter judgment on February 22, upon a 
verdict received on that day.** 

In New York, although a statute pro- 
vides that courts shall not be open or 
transact business on a general election 
day, the rendering of a judgment by a 
justice of the peace on that day, where 
the case was tried and submitted the day 
before, has been held to be valid, as not 
within the spirit of the statute, though 
within its letter. 

And the docketing of a judgment on 
Christmas Day, which is a legal holiday 
on which the courts cannot sit, has been 
upheld as merely a ministerial act. 

But the Michigan court has treated the 
entry of a judgment as within the prohi- 
bition against holding court on a holi- 
day. 


Qhe2 Ct +L e_e rie 


Partners 


How pleasing is the cheerful sight 
When lawyers like old chums unite 
And bear their common care 

In union, harmony and love. 

To fair success they kindly move 
Its happiness to share. 


If failure seems to bar the way, 
They’re hoping for a brighter day, 
And helpfully exclaim, 

“Success should never one exalt, 
“In losing we will find no fault, 
“Nor speak of praise nor blame.”’ 


By bonds of friendship firmly tied, 
Each on the other beams with pride. 
And toiling on as one, 

Enjoying labor’s best increase, 
Their loving efforts do not cease 
Until life’s work is done. 


Ue" b-Stttn 





Computation of Time When Last 
Day Falls on Sunday 


BY WILLIS A. ESTRICH 
Of the Ohio Sar 


HERE is no uniform 

rule adhered to by 

all the cases as to 

the computation of 

time where the last 

day for the doing 

f of an act falls on 

Sunday. The rule sus- 

tained by the weight of 

authority is that where 

an act is required to be done within a 

given time and the last day of that time 

falls on Sunday, the act may be done on 
the Monday following.’ 

This general rule has been stated in 

the form that where an act is to be per- 

formed within a certain number of days, 


1Scruton v. Hall, 6 Kan. App. 714, 50 Pac. 
964; State ex rel. Luling v. Judge Fourth 
Judicial Dist. Ct. 24 La. Ann. 333; Borst v. 
Griffin, 5 Wend. 84; Barcroft v. Roberts, 92 
N. C. 249. 

In Gueringer v. His Creditors, 33 La. Ann. 
1279, the court states that the last two days 
(Saturday being a holiday) for the filing of 
a transcript being nonlegal days, they should 
not be counted. It does not appear whether 
the last day for filing was Saturday or Sun- 
oF A filing on Monday was held sufficient. 

Monroe Cattle Co. v. Becker, 147 U. S. 
37 L. ed. 72, 13 Sup. Ct. Rep. 217. 

“ Chicago v. Vulcan Iron Works, 93 II]. 
222, where a day was required between the 
publication of notice of an assessment roll 
and the meeting of the common council at 
which such roll was affirmed, and the publica- 
tion was completed on Saturday, Monday was 
held too early for the council to act. No stat- 
ute excluding Sunday is referred to. 

3 Williams v. State, 5 Ind. 235; English v. 
Williamson, 34 Kan. 212, 8 Pac. 214 (the court 
does not seem to rely solely on the statute 
however); Evans v. Chicago & A. R. Co. 76 
Mo. App. 468; Dorsey v. Pike, 46 Hun, 112; 
Spokane Falls v. Browne, 3 Wash. 84, 27 Pac. 
1077; Buckstall v. Hanville, 14 Wis. 78; 
Nickles v. Kendrick, 76 Miss. 334, 24 So. 534. 
In Pelton v. Drummond, 21 Neb. 492, 32 N. 
W. 593, under such a statute, where Sunday 
was the first day after the notice required 
before a liquor licensing board could act, the 
court states that Monday was the first day 


and the last day falls on Sunday, the 
person charged with the performance of 
the act has the following day to comply 
with his obligation.? 

The rule as thus announced has been 
established by statute in most states pro- 
viding that if the last day on which an 
act is to be done falls on Sunday or a 
holiday, that day is to be excluded in 
the computation of time. Under these 
statutes the general rule is that when 
an act is to be done on a day which hap- 
pens to be Sunday, it may be done on the 
Monday following; but the rule is not 
universal, nor generally applicable to all 
questions of computation of time.® 

For example, a statute providing for 


on which the board could validly act on an 
application. 

A peculiar decision of the supreme court of 
Missouri in Patrick v. Faulke, 45 Mo. 312, 
holds that where the last day for filing a 
mechanics’ lien falls on Sunday, it must be 
filed on Saturday to be valid notwithstanding 
a statute providing that the time within which 
an act is to be done “shall be computed by 
excluding the first day and including the last; 
if the last day be Sunday, it shall be excluded.” 
This decision was followed with some remon- 
strance in Miner v. Tilley, 54 Mo. App. 627. 
In State ex rel. Steadley v. Stuckey, 78 Mo. 
app. 533, without referring to the two pre- 
ceding cases, the rule sustained by the cases 
generally was followed and the act in question 
allowed to be done on Monday. The general 
rule was followed also in Jordan v. Chicago 
& A. R. Co. 92 Mo. App. 84, where Patrick v. 
Faulke, is treated as having been overruled. 
The supreme court cases cited as overruling 
it, however, are cases in which Sunday was 
an intervening day, not the last. The rule of 
Patrick v. Faulke was adhered to in Allen v. 
Elliott, 67 Ala. 432, and Ex parte James, 125 
Ala. 119, 28 So. 69. The court in Allen v. 
Elliott states the statute to be merely an af- 
firmance of the common-law rule, and pur- 
ports to follow the common-law rule as an- 
nounced in Bouvier’s Law Dict. Bouvier’s 
Law Dict., however, does not announce the 
common-law rule as to contracts generally in 
accord with the rule followed in these cases. 
Bouvier, vol. 2, p. 1 
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Computation of Time 


the exclusion of the last day when it falls 
on Sunday which is limited to cases in 
which the time is limited in days does 
not apply when the time in question is 
limited in years.* 

A rule distinctive to matters relating to 
the filing of papers or other court pro- 
cedure has been announced, and it is 
held where the last day falls on Sunday 
it may be done on the following Monday 
irrespective of statute.5 This principle, 
however, is not extensively applied. 
While the decisions in many cases are in 
accordance with it, the decisions them- 
selves are based on other grounds. 

The rule announced above, in the ab- 
sence of statute that Sunday, when the 
last day, is to be excluded in the compu- 
tation of time, is not uniformly applied. 
A contrary rule prevails in some juris- 
dictions, under which Sunday is included 
even though it be the last day unless the 
time in question is less than a week. 
Thus, where the time during which at- 
tached property is held subject to execu- 
tion expires on Sunday, the lien created 
by the attachment does not continue 
through the next day. But where the 
time is less than a week Sunday is ex- 
cluded. Thus, under a statute providing 
that an execution may not be issued be- 
fore twenty-four hours after the entry of 
judgment tn case of a judgment entered 
on Saturday, Sunday is excluded in the 
computation of time.’ 
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Another rule, which amounts to but 
a modification of the rule just stated, 
includes Sunday where the time for doing 
the act is one or more years® 

Where the last of a certain number of 
days which are required to intervene be- 
tween service of notice and the appear- 
ance day falls on Sunday, it is counted, 
since it is only when an act is required 
to be done on the last day that it is 
excluded.® 

To the rules as above announced, there 
is a well-defined exception in the case of 
time fixed by statute for doing a thing. 
The general rule in case of statutory time 
is that it cannot be extended because 
the last day falls on Sunday. The act 
must be performed on Saturday.” 

Stress was placed by one court upon 
a form of statute which provided that no 
mechanics’ lien shall bind the property 
longer than ninety days after it is filed, 
unless. within that time an action be com- 
menced and a notice of lis pendens filed, 
and it was held that the lis pendens was 
not good if filed on Monday succeeding 
the Sunday which was the last of the 
ninety days.™ 

3ut even in case of statutory time the 
contrary view has been taken, and where 
the last day of the time within which a 
thing is required by statute to be done 
falls on Sunday it has been held suffi; 
cient to do it on the following Monday.¥ 
The reason given for this theory is that 





*Benoit v. New York C. & H. R. R. Co. 
94 App. Div. 24, 87 N. Y. Supp. 951. 

5 Evans v. Chicago & A. R. Co. 76 Mo. App. 
468. But see Barnes v. Eddy, infra, note. 

6 Alderman v. Phelps, 15 Mass. 225. In 
Haley v. Young, infra, note 34, this rule is 
referred to, but that decision seems to be 
based on another ground. 

But see Johnson v. Meyers, infra, note 26. 

7Penniman v. Cole, 8 Met. 501. The same 
was held with reference to an appeal in Mc- 
Iniffe v. Wheelock, 1 Gray, 600 

Where an act such as the redemption from 
a judicial sale is required to be done within 
twenty-four hours from the time of redemp- 
tion by a prior creditor, under certain cir- 
cumstances and at the sheriff’s office, and the 
prior creditor redeems on Saturday, redemp- 
tion made on Monday is in time. Porter v. 
= 120 N. Y. 217, 24 N. E. 281, 7 L.R.A. 


This rule was referred to in Geneva Cooper- 
age Co. v. Brown, 124 Ky. 16, 124 Am. St. 
Rep. 388, 98 S. W. 279, in case of statutory 
time under a statute excluding Sunday when 
the last day. 


8 Williams v. Lane, 87 Wis. 152, 58 N. W 
77. This case was held not to be within a 
statute which applied only to cases when the 
time “is expressed in days.” Vose v. Kuhn, 
45 Misc. 455, 92 N. Y. Supp. 34. 

® Merritt v. Gate City Nat. Bank, 100 Ga. 
147, 27 S. E. 979, 38 L.R.A. 749; Heard v. 
Phillips, 101 Ga. 691, 31 S. E. 216, 44 L.R.A. 
369; Robinson v. Foster, 12 Iowa, 186; —o 
lin v. Marshalltown, 66 Iowa, 122, 23 N. W. 
ate But see Chicago v. Vulcan Iron Works, 

10 ciated v. Hanne, 50 Fla. 267, 39 So. 
77, 7 Ann. Cas. 322; Haley v. Young, 134 
Mass. 364; Harrison v. Sager, 27 Mich. 476; 
Dale v. Lavigne, 31 Mich. 149; Porter v. 
Pierce, 120 N. Y. 217, 24 N. E. 281, 7 L.R.A. 
847 (dictum) ; Shefer v. Magone, 47 Fed. 872. 

11 Bowes v. New York Christian Home, 64 
How. Pr. 509. 

12 Harker v. Addis, 4 Pa. 515; Edmundson 
v. Wragg, 104 Pa. 500, 49 Am. Dec. 590; 
Lutz’s Appeal, 124 Pa. 273, 16 Atl. 858; West 
v. West, 20 R. I. 464, 40 Atl. 6. See Barcroft 
v. Roberts, infra, note 32. 
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Sunday not being a judicial day, the law 
does not allow the act to be done. There- 
fore the party should have an additional 
day. 

Under a statute providing that if a ten- 
ant whose goods are distrained shall not 
within five days next after the distress 
replevy the same, the goods shall be ap- 
praised and sold, where the last of the 
five days falls on Sunday, the tenant 
has Monday to replevy. No appraise- 
ment can be had until Tuesday.® 

If a statute expressly ouaeies the last 
day when that day falls on Sunday then 
such day will be excluded in the compu- 
tation of statutory time under both the- 
ories.*# 

But a statute excluding the last day 
when that falls on Sunday was held not 
applicable to the running of the statute 
of limitations. The contrary has been 
held as to this, and the day excluded 
in a matter involving the statute of limi- 
tations.?® 

A statute which applies when the time 
“is expressed in days” does not apply to 
a case where the time is limited by the 
year"? 

When by a rule of court, a given num- 
ber of days is allowed to do an act and 
the last falls on Sunday the doing of the 
act on the next day is sufficient even in 
the absence of a statute.4® Other cases 
involving the doing of a certain thing 
connected with matters of practice within 
a certain number of days by leave of 
court extend the time to the following 
Monday but on a principle that is pe- 


18 Davis v. Davis, 128 Pa. 100, 18 Atl. 514. 

14 Cooley v. Cook, 125 Mass. 406; Dorsey 
v. Pike, 46 Hun, 112; Monell v. Terwilliger. 
8 Neb. 360, 1 N. W. 246; Spokane Falls v. 
Browne, 3 Wash. 84, 27 Pac. 1077; Buckstall 
v. Hanville, 14 Wis. 78. 

15 Geneva Cooperage Co. v. Brown, 124 Ky. 
16, 124 Am. St. Rep. 388, 98 S. W. 279. 

16 Elmore v. oS = Kan. 501, 117 Pac. 
1019, 38 L.R.A.(N.S.) 68 
1 Williams v. Lane, 87 Wis. 152, 58 N. W. 


7 
18 Barnes v. Eddy, 12 R. I. 25. The time 
allowed in this case was six months, not a 


given number of days. Barcroft v. Roberts, 
92 N. C. 249 (no statute appears, nor does it 
clearly appear whether the time was fixed by 
statute or a rule of court). 

oe Evans v. Chicago & A. R. Co. 76 Mo. 


pp. 468. : ; 
20 Nickles v. Kendrick, 76 Miss. 334, 24 So. 
534. 


Case and Comment 


culiar to matters of practice.” Some 
cases involving the doing of a thing with- 
in a time fixed by a rule of court are gov- 
erned by statutes which exclude the last 
day when it falls on Sunday.® 

In the application of the foregoing 
general rules, a wide range is covered. 
In matters connected with court proce- 
dure, where the last day falls on Sunday, 
it may be done on the following Monday. 
Thus, where the last day for pleading ®# 
or for filing a bill of exceptions as ee 
vided in leave given,” or for filin 
case made,** a transcript of appeal,” - 
appeal bond % falls on Sunday, the act 
in question may be done on Monday. 

In other cases of court proceedings, 
where the act is one required by statute 
to be done within a certain time it is 
held that if the last day falls on Sunday 
it cannot be excluded, in the absence of 
an express statute. Thus, where the last 
day of an appeal falls on Sunday the 
time cannot be extended, the act must be 
done not later than the Saturday pre- 
ceding.*6 

So, where the statute gives a certain 
number of days within which a justice 
of the peace is required to render judg- 
ment in a cause submitted to him, and the 
last day of this time falls on Sunday, the 
time will not be extended, so that a jude- 
ment rendered on Monday is void. 

Where there is an express statute Sun- 
day is excluded. Thus, an appeal may 
be filed on the Monday following the 
Sunday which is the last day for filing 
the appeal, under a statute providing that 


21Borst v. Griffin, 5 Wend. 84. 

22 Evans v. Chicago & A. R. Co. 76 Mo. 
App. 468; West v. West, infra, note 31. This 
was the decision also in Duncan v. Maloney, 
115 Ill. App. 522, but apparently this case is 
decided under a statute and is not referable to 
any distinction on the ground that it is a 
court proceeding. 
wan Scruton v. Hall, 6 Kan. App. 714, 50 Pac. 


24 State ex rel. Luling v. Judge Fourth Judi- 
cial Dist. Ct. 24 La. Ann. 333; Gueringer v. 
His Creditors, 33 La. Ann. 1279, 

a v. Kendrick, 76 Miss. 334, 24 So. 
534. 

26 Simmons v. Hanne, 50 Fla. 267, 39 So. 
77,7 Ann. Cas, 322; Dale v. Lavigne, 31 Mich. 
149; —- v. Meyers, 4:6. ©. .A. 3, 72 
U. S. App. 220, 54 Fed. 417. 

27 Harrison v. Sager, 7 Mich. 476. 











where the last day for doing a statutory 
act falls on Sunday the day shall be ex- 
cluded.*® So, a notice of appeal may be 
given on Monday where the last day of 
the time limited falls on Sunday under 
such a statute.2® Where the last day for 
the return of an execution is on Sunday, 
it may be returned on the following Mon- 
day.® 

In other cases of appeal in which the 
last day of the time limited by statute for 
filing the appeal bond falls on a Sunday, 
a filing of the bond on Monday has been 
held sufficient in the absence of a stat- 
ute.5t 

And it has been held that a petition in 
error filed on the Monday following 
Sunday on which the last day of the 

“twenty days” within which it must be 
filed fell, was in time.®* 

A judgment which continues a lien 
upon real estate for a period of five years 
unless revived within that time by scire 
facias may be revived on Monday where 
tne five years expires on Sunday.* 

In redeeming land from a judicial sale, 
where the last day within which land, 
under a statute, may be redeemed falls 
on Sunday it cannot be redeemed on the 
following day.** 

But under a statute excluding Sunday 
when the last day, where the time for the 
redemption of taxes expires on Sunday, 
there may be a redemption on Monday.® 

Under a statute excluding Sunday 
when it is the last day, a writ of manda- 


28 Monell v. Terwilliger, 8 Neb. 360, 1 N. 
W. 246; Dorsey v. Pike, 46 Hun, 112; Buck- 
stall v. Hanville, 14 Wis. 78. 

29 Spokane Falls v. Browne, 3 Wash. 
Pac. 1077. 

80 Williams v. State, 5 Ind. 235. 

31 Harker v. Addis, 4 Pa. 515; West v. West, 
20 R. I. 464, 40 Atl. 6. The cases are decided 
on the broad rule as above stated, and not on 
one peculiar to court ———- as was 
Evans v. Chicago & A. Co. supra, note 22. 

32 Barcroft v. A Rathag 92 N. C. 249. 

83 Lutz’s Appeal, 124 Pa. 273, 16 Atl. 858. 

84 Haley v. Young, 134 Mass. 365. See Port- 
er v. Pierce, supra, note 10. 

Rep. ab v. Davis, 129 Ill. 236, 16 Am. St. 

260, 21 N. .: 788; Brophy v. Harding, 
is Til. 621, 27 N. E. 523, 34 N. E. 253; Eng- 
lish v. Williamson, 34 Kan. 212, 8 Pac. 214. 
See note 3 on the case supra. 

36 “ane ex rel. Steadley v. Stuckey, 78 Mo. 
“Be on v. Freel, 93 N. Y. 93. 
38 Shefer v. Magone, 47 Fed. 872. 


84, 27 
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mus was held served in time when serv- 
ice was made on Monday. 

So a summons served on Monday was 
held in line under a statute excluding 
Sunday when the last day.” 

Where the last day of the time given 
by statute for making a protest in regard 
to duties collected falls on Sunday, the 
time will not be extended. 

The last day for the filing of claims 
against an insolvent falling on Sunday, 
such claims may be filed on Monday.® 

Under the Pennsylvania rule, where 
the statute of limitations expires on a 
Sunday, an action may be commenced on 
the Monday following. But even stat- 
utes excluding the last day when that 
falls on Sunday have been held not ap- 
plicable in case of the statute of limita- 
tions, and an action begun on Monday is 
too late.‘ 

A statute excluding Sunday when the 
time was limited in days was held inap- 
plicable where the time was limited in 
years.*” 

Under a limitation period fixed in an 
insurance policy in months, where the 
last day falls on Sunday, it cannot be 
excluded where a statute fixes the time 
for computation of month periods with- 
out making provision for such exclu- 
sion.** But in the absence of such a stat- 
ute under such a limitation in the policy 
it has been held that the action may be 
brought on Monday.* 

A mechanic’s lien cannot be filed on 


89 Barnes v. Eddy, 12 R. I. 25. 

In Cooley v. Cook, 125 Mass. 406, the last 
of the four months preceding a bankruptcy 
within which an attachment is voidable falling 
on Sunday, the attachment was held voidable 
where the bankruptcy proceeding was begun 
on the Monday following by virtue of U. S 


Rev. Stat. § 5013. 
Wragg, 104 Pa. 500, 49 


40 Edmundson v. 
Am. Dec. 590. 

41 Geneva Cooperage Co. v. Brown, 124 Ky. 
16, 124 Am. St. Rep. 388, 98 S. W. 279. 
Contra, Elmore v. Fanning, 85 Kan. 501, 117 
Pac. 1019, 38 L.R.A.(N.S.) 685. 

42 Benoit v. New York C. & H. R. R. Co. 
94 App. Div. 24, 87 N. Y. Supp. 951. Al- 
though no statute is referred to, this is the 
holding also in Vose v. Kuhn, 45 Misc. 455, 
92 N. Y. Supp. 34. 

43 Ryer v. Prudential Ins. Co. 185 N. Y. 6, 
77:-N. E. 727. 

44 Owen v. Howard Ins. Co. 87 Ky. 571, 10 
S. W. 119. 
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Monday where the year for filing it ex- 
pires on Sunday preceding. 

The general rule that when the last 
day falls on Sunday, it is excluded in the 
computation of time, holds good with 
reference to private contracts ; and where 
the last day for the performance of the 
contract falls on Sunday, it may be done 
on Monday. Thus an insurance pre- 


mium which is due on Sunday may be 
paid on Monday. This rule has been 
given a novel application in one case 


#5 Williams v. Lane, 87 Wis. 152, 58 N. 
W. 77. 

Nor can Sunday be excluded under the pe- 
culiar form of statute set out in Bowes v. 
New York Christian Home, 64 How. Pr. 509 
(see case note 11). 

See Patrick v. Faulke and Miner v. Tilley. 
supra, note 3. 

46 Holbrook Bros. v. Mill Owners’ Mut. Ins. 
Co. 86 Iowa, 255, 53 N. W. 229 (under stat- 
ute) ; Hammond v. American Mut. L. Ins. Co. 
10 Gray, 306; Campbell v. International Life 
Assur. Soc. 4 Bosw. 298 (by statute). 

See Ryer v. Prudential Ins. Co. and Owen 
v. Howard Ins. Co. supra. 

47 FEtna L. Ins. Co. v. Wimberly, 102 Tex. 
46, 132 Am. St. Rep. 852, 112 S. W. 1038. 
See note to this case in 23 L.R.A.(N.S.) 759. 

48 Pressed Steel Car Co. v. Eastern R. Co. 
57 C. C. A. 635, 121 Fed. 609 (by statute ap- 
parently. ) 

49 Stryker v. Vanderbilt, 27 N. J. L. 68. 

50 Sands v. Lyon, 18 Conn. 18. 

51 Bills and notes have not been included 
in this discussion. If the reader desires to 
pursue this question as to bills and notes, a 
thorough discussion of the effect of day for 
payment falling on Sunday, including com- 
mercial paper, will be found in 3 B. R. C. 678. 
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where the insurance policy provided for 
days of grace, the days of grace being 
counted from Monday instead of Sun- 
day on which the premium was due. On 
appeal, however, this holding was re- 
versed and the days of grace counted 
from Sunday.* 

Where the time for the delivery of 
goods as fixed by contract expires on a 
Sunday the goods may be delivered on 
Monday. The tender of a deed on 
Monday is a sufficient compliance with 
a contract calling for a date which hap- 
pened to be Sunday.*® So, where by a 
will a devisee has a year in which to 
pay a legacy, and the year expires on 
Sunday, the payment may be made on 
Monday. 

It is thus apparent to the reader that 
there is much conflict on this question. 
What may be stated to be the general 
rule is that when the last day for the 
doing of an act falls on Sunday, it will 
be excluded, and the act may be done on 
Monday. There is some logic in making 
a distinction between periods of time 
less than a week, especially where the 
time is very short, for example, twenty- 
four hours, and periods of longer time. 
It is doubtful, however, whether this 
distinction warrants the exclusion of 
Sunday in the former case and its in- 
clusion in the latter.5! 
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The English Law as to Acts Done 


on Sunday 


BY W. E. WILKINSON, LL.B. (Lond.) 
Solicitor of the Supreme Court of England 


Peasy N THE symposium 
ad contained in this 
number of CASE 


AND COMMENT as 
to the Law of 
4? Holy Days, it may 

be of interest to the 
reader to have before 
him a short account of 
the view of the law of 
England as to acts done on a Sunday. 
Therefore, it is proposed to state as brief- 
ly as possible the main outlines of the 
law on the subject. It should be 
premised that although certain statutes 
prohibit various acts from being done on 
Sunday, yet prosecutions under the stat- 
utes are rare, and many of their provi- 
sions have become a dead letter, although 
their effect as invalidating contracts is 
still in full force; e. g., contracts invali- 
dated by the Sunday observance act 1677. 

At common law Sunday is not a dies 
non, so that what prohibitions there are 
spring from statutory provisions. 

The chief statutory provisions on the 
subject in England are those contained in 
the Sunday observance act 1677 (29 Car. 
II. chap. 7), commonly known as the 
“Lord’s Day act.” This statute declares 
that “no tradesman, artificer, workman, 
labourer, or other person whatsoever, 
shall do or exercise any wordly labour, 
business, or work of their ordinary call- 
ings upon the Lord’s Day, or any part 
thereof, works of necessity and charity 
only excepted.” Every person being of 
the age of fourteen or upwards who 
offends against the statute is liable for 
every offense to forfeit the sum of five 
shillings. We see by this that such acts 
are criminal offenses, but no informer 
can take proceedings under the act to 
recover the penalty, except with the 
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written consent of two justices or a chief 
police officer (Sunday observance prose- 
cution act 1871); and, further, it has 
been decided that a person can commit 
but one offense on one Sunday by exer- 
cising his ordinary calling contrary to 
the statute (Crepps v. Durden [1777] 
Cowp. pt. 2, p. 640). We see that works 
of charity or necessity are expressly ex- 
cepted. The House of Lords in Phillips 
v. Innes (1837) 42 R. R. 19, held that 
for a barber to shave customers was not 
such “a work of necessity,” Lord Brou- 
gham remarking “why should they not do 
the work on Saturday?” In Palmer v. 
Snow (1900) 1 Q. B. 725, 69 L. J. Q. 
B. N. S. 356, 64 J. P. 342, 48 Week. Rep. 
351, 82 L. T. N. S. 199, 16 Times L. R. 
168, the divisional court, however, held 
that a hairdresser was not a “tradesman, 
artificer, etc.,” within the act. Again, 
meat, milk, mackerel, and bread are to 
a great extent excepted (see § 3), and 
in Bullen v. Ward (1905) 93 L. T. N. S. 
439, 74 L. J. K. B. N. S. 916, 69 J. P. 
422, 21 Times L. R. 753, 21 Cox, C. C. 
28, 54 Week. Rep. 411, a fried fish and 
potato shop was held excepted as being 
a “cook’s shop.” 

Now, apart from its aspect as a crim- 
inal law statute, the Sunday observance 
act of 1677 has the effect of making 
contracts to which it applies illegal and 
void, and no civil action can be main- 
tained thereon. On this point it should 
be noted: 

(1) The words “or other person what- 
soever” have been interpreted to mean 
“or other person whatsoever of the 
tradesman, artificer, workman, or labour- 
er class, on the ground that general 
words in a statute are to be taken as 
limited by the particular words preceding 
them; that is to say, such general words 
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will only include persons ejusdem gen- 
eris. Sandiman v. Breach (1827) 7 
Barn. & C. 96, 9 Dowl. & R. 796, 5 L. J. 
K. B. 298, 31 Revised Rep. 169; Palmer 
v. Snow, supra. So that persons who 
do not carry on the business of buying 
and selling are not tradesmen; and e. g., 
farmers and hairdressers are not within 
the statute, nor is a stage coachman, nor 
a soldier enlisting men for the Army. 
Wolton v. Gavin (1850) 16 Q. B. 48, 20 
L. J. 0. B. N.S. 73, 15 Jur. 3D. In 
which last case it was said that “the stat- 
ute applies to persons carrying on trades 
and occupations of a civil nature, and 
could not have in contemplation the mili- 
tary service of the country.” 


(2) In order to be void, the contract 
must have been made in the way of a 
person’s ordinary calling. It will not ap- 
ply to an act done by a person who comes 
within its provisions, but which is not of 
a kind that he usually does, e. g., if a 
horse dealer sells a horse on Sunday, the 
sale would be void, but if an ordinary 
person sells a horse, the contract is valid. 
If an attorney makes a contract to be 
himself personally liable for settling his 
client’s affairs, the agreement is valid; so 
is the contract of hiring a servant. 

(3) In order to make it void, the con- 
tract must be complete on Sunday; but 
a contract for sale is none the less void 
because payment of the price and deliv- 
ery of the goods are deferred until a 
week day. Simpson v. Nicholls (1838) 
3 Mees. & W. 240, 6 Dowl. P. C. 355, 1 
Horn. & H. 12, 7 L. J. Exch. N. S. 117. 


The following acts are also criminal 
offenses punishable summarily : 


Opening a room or house for public 
entertainment or amusement or debate 
on Sunday, if a charge is made for ad- 
mission. Such place is to be deemed a 
disorderly house and the keeper of it 
shall forfeit £200 for every Sunday it is 
so used (Sunday observance act, 1780) ; 
but the Crown may remit the penalty 
(Remission of penalties act, 1875). 
Further, if admission is free, but a price 
is charged for reserved seats, no offense 
is committed. Williams v. Wright, 41 
S. J. 671. It has also been held that a 
place where sacred music is performed 
and an instructive address of a religious, 
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or, at all events, neutral, character given, 
is not within the statute. 

Baking bread on Sundays or selling 
bread after 1 o’clock (bread act 1836, 
§ 14) is forbidden; and by 3 Car. I. 
chap. 2, butchers may not kill or sell 
victuals on Sundays. 

Carriers and drovers are forbidden to 
ply their trade. 3 Car. I. chap. 2 and 
29 Car. II. chap. 7. 

The fact that the last day of a pre- 
scribed period is a Sunday does not gen- 
erally, apart from statute, give the per- 
son called upon to act an extra day; it 
is no excuse for omitting to do the act 
on some prior day. But the rule does 
not hold where the last day is a Sunday, 
and the act to be done is one the perform- 
ance of which on a Sunday is prohibited 
by the act of 1677. 

A bill of exchange or promissory note 
is not invalid by reason only of its being 
dated on a Sunday. Bills of exchange 
act, 1882, § 13 (2). When a bill of ex- 
change falls due on a Sunday, it is pay- 
able on the preceding business day, but 
if the preceding day is a bank holiday, 
then it is payable on the next succeeding 
business day. Id. § 14. 

As we have seen, at common law Sun- 
day is not a dies non, and rent may be 
paid on that day, and on failure to do 
so, the landlord may levy a distress on 
the following Monday. Child v. Ed- 
wards [1909] 2 K. B. 753, 3 B. R. C. 
675, 78 L. J. K. B. N. S. 1061, 101 L. 
T. N. S. 422, 25 Times L. R. 706. 

But in questions concerning judicial 
acts the rule is that Sunday is a dies 
non juridicus, and if any part of the pro- 
ceedings in a suit of law be entered and 
recorded as done on a Sunday it makes 
the whole void. Taylor v. Phillips 
(1802), 3 East, 155, 6 Revised Rep. 575. 

The Sunday observance act 1677, § 6, 
provides that “noe person or persons 
upon the Lord’s Day shall serve or exe- 
cute any writt, processe, warrant, order 
judgement or decree (except in cases 
of treason, felony or breach of the 
peace),” and that such service shall be 
void, and the persons so serving the same 
shall be as liable in damages to the per- 
son served as if they had done the same 
without any writ, etc., at all. 

This provision makes service of writs, 

















etc., on a Sunday in the United King- 
dom void, but does not appear to affect 
the validity af service effected outside 
the United Kingdom, in any country or 
dominion in which according to the law 
of such place service may be legally ef- 
fected on a Sunday. See Annual Prac- 
tice, notes to O. 9, r. 2. 

With regard to computation of time in 
the Supreme Court, the rule is that Sun- 
days are excluded from all computations 
of time under the Rules of less than six 
days (O. 64, r.2). Where Sunday is the 
last day for an act to be done under these 
rules the act is generally deemed to be 
duly done if performed on the next work- 
ing day (O. 64, r. 3) ; but Sunday is not 
always excluded. See Chambon v. Heig- 
hivey (1890) 54 J. P. 520. 

No county court summons can be 
served on a Sunday. See Lord’s Day 
act, supra. In cases where anything is 
required by the county court rules to be 
done in a period not exceeding forty- 
eight hours, no part of Sunday is to be 
included (O. LIV. r. 17; O. I. r. 3); 
but Sunday is counted when the time 
= forty-eight hours (O. LIV. r. 
19). 

An arrest for an indictable offense 
may be made on a Sunday. See Lord’s 
Day act, supra. 







The lawyer has no E Z life, 
And if he would X L, 

He must have every A D can 
R E cannot do well. 


Every D D does is watched, 

And every K C tries; 

He can’t succeed with M T shelves 
B E so very wise. 


The English Law as to Acts Done on Sunday 





A Capital Scheme 


Now if this N D has in view, 
And such he would S A, 





587 


The taking of sureties and commit- 
ment to prison in default are judicial 
acts, and cannot be performed on a Sun- 
day. Reg. v. Ramsey (1867) 16 Week. 
Rep. 191. 

Where a term of imprisonment expires 
on a Sunday the prisoner is entitled to 
be discharged on the next preceding day. 
Prison act, 1898. 

It was decided as far back as 1611] 
that an inquest held on a Sunday was 
bad. 

No meeting of any corporation, eccle- 
siastical or civil, or any public company, 
may be held on Sunday, and every matter 
transacted at such a meeting is void. 
Sunday observance act 1833. 

Railways may continue running on 
Sundays (railway regulation act 1844, 
§ 10), and hackney carriages may ply in 
the metropolis. (London hackney car- 
riage act, 1831, § 37). 

Ordinarily and apart from ‘xpress 
statutory provisions, the service f a 
notice is not rendered void by its t. «ing 
effected on a Sunday; e. g., a notic to 
quit premises is valid although given on 
a Sunday. 


Sinlle 


He will become a C D man, 
And oft be called A J, 
Unless he gets what L P can 
Obtain in N E way. 






U C he must be up to date, 
Or L C cannot try 

To C K place among the few 
Who R A counted high. 








Rather than buy X S of books, 


Wm. H. Woopwe t, Jr. 


Let him have L.R.A. 








Marine Insurance and War Risks 


BY EDWIN S. OAKES 


{Ed. Note.—Earlier instalments of Mr. Oakes’ valuable and exhaustive article which is con- 
cluded in this issue, appeared in our July, August, October, and November numbers.] 


N THE case of loss 

Ss, occasioned by perils 

32, other than capture, 

‘4 it is a general rule 

¥ that the assured 

+ must offer to aban- 

;~ don within a reason- 

able time, and may not 

lie by and speculate 

his chances. 

This is in order that the insurer may 
not be prejudiced by the delay and may 
take immediate steps for the preserva- 
tion of such of the property insured as 
may remain in existence. The rule was 
at first held to apply in the case of loss 
by capture, it has since, in some juris- 
dictions at least, been relaxed so as to 
allow of an abandonment at any time 
while the loss continues total, the situa- 
tion being different from that of a loss 
occasioned by physical perils. As said 
in one of these cases, it is to the ad- 
vantage of trade that the right of aban- 
donment should remain and continue un- 
til all prospects of regaining or getting 
back the property are at an end, “other- 
wise, it would check and put a stop to 
all those laudable endeavors, which hon- 


204 See Maryland & P. Ins. Co. v. Bathurst, 
5 Gill & J. 159; Watson v. Insurance Co. of 
N. A. 1 Binn. 47. 

205 Bohlen v. Delaware Ins. Co. 4 Binn. 430; 
Brown v. Pheenix Ins. Co. 4 Binn. 445; Mey 
v. Tunno, 2 Bay, 307. 

206 Mey v. Tunno, supra. 
ne v. Mercantile Ins. Co. 12 Pick. 
348. 

208 Livermore v. Newburyport M. Ins. Co. 
1 Mass. 264, where the assured first gave 
notice of abandonment more than a month 
after learning of the capture, and after re- 
ceiving intelligence of the conclusion of a 
peace. 

A delay of nearly two and one-half months 
was held in Savage v. Pleasants, 5 Binn. 403, 
6 Am. Dec. 424, to be fatal to a right to 
abandon and recover as for a total loss in 
consequence of the breaking up of the voyage 


est and faithful men have been in the 
constant exercise of in all parts of the 
world where captures are made, in order 
to reclaim and obtain a restitution of 
ships and cargoes; and if the pursuit of 
those endeavors were to be the means 
of debarring men of their right of even- 
tually abandoning the property to the in- 
surers, very few, if any, would give 
themselves any trouble about it after- 
wards.” 

A hostile detention is not determined 
by a delivery of the vessel on bail in the 
course of proceedings against her as 
prize, although the vessel is ultimately 
restored.207 

It has been said, however, that al- 
though the right to abandon continues 
during detention, it must be seasonably 
exercised, and if not so exercised will 
be deemed to have been waived.2* 

Where upon capture the owner of the 
goods insured does not abandon, and the 
goods are, in consequence of deteriora- 
tion, ordered sold pending an appeal 
from a decree of restitution, he may, up- 
on abandoning the proceeds to the in- 
surer, recover as for a total loss. 


insured, where the goods covered by the policy 


remained safe. 

An abandonment is not made in due time 
where notice thereof is not given until more 
than five weeks after the blockade of the 
port of destination has been publicly notified, 
although it was not known to the agents of 
the assured that the vessel and cargo, which 
had been detained, had been ordered restored. 
Barker v. Blakes, 9 East, 283. 

But an abandonment by the insured six 
months after receiving information of the 
seizure and detention of his vessel for a cause 
which he knew did not exist has been held 
to have been made within a reasonable time, 
where, after learning of the condemnation of 
the vessel, he immediately offered to abandon. 
Dorr v. Union Ins. Co. 8 Mass. q 

209 Stringer v. English & S. M. Ins, Co. L. R. 
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A desire to escape from the conse- 
quences of the rule that the insured must 
abandon within a reasonable time after 
learning of the capture, or not at all, oc- 


casioned a decision?” that one whose’ 


property had been captured and con- 
demned, but who had not seasonably 
abandoned to the underwriters, might 
nevertheless recover as a partial loss the 
whole sum insured, less the value of the 
spes recuperandi, consisting of the chance 
for reversal of the sentence. This de- 
cision has never been considered as sat- 
isfactory, both on the ground that the 
spes recuperandi is not susceptible of 
computation, and on the ground that the 
decision takes away the necessity of 
abandonment in any case whatever, with- 
out affording sufficient protection to the 
rights of the underwriter, because, in- 
stead of paying for the whole loss and 
receiving an assignment of the whole 
chance of recovery, he is compelled to re- 
linquish that chance, and may have to re- 
pay the whole loss, deducting a trifling 
sum for the value of the chance.?™ 


Effect of Recapture or Restitution. 


Although, as will presently appear, the 
loss occasioned by a capture may be so 
great as to warrant an abandonment not- 
withstanding recapture or restitution, the 
right to abandon because of capture is 
terminated where the vessel has been re- 
leased *#? or recaptured ** and has pro- 
ceeded on her voyage, the underwriter 


5 Q. B. 599, 10 Best & S. 770, 39 L. J. QO. B 


N.S. 214, 22 L. T. N. S. 802, 18 Week. Rep. 
210 Watson v. Insurance Co. of N. A. 1 
Binn. 47. 


211 See remarks of Kent, Ch. J., in Gracie 
v. New York Ins. Co. 8 Johns. 237; and of 
Tilghman, Ch. J., in Brown v. Phcenix Ins. Co. 
4 Binn. 445. 


212De Peau v. Russell, 1 Brev. 441, 2 Am. 
Dec. 676. 


218 Muir v. United Ins. Co. 1 Caines, 49. 


214 Rhinelander v. Insurance Co. 4 Cranch, 
29, 2 L. ed. 540; Marshall v. Delaware Ins. 
Co. 4 Cranch, 202, 2 L. ed. 596: Alexander v. 
Baltimore Ins. Co. 4 Cranch, 370, 2 L. ed. 650; 
Adams v. Delaware Ins. Co. 3 Binn. 287. 


215 Dorr v. Union Ins. Co. 8 Mass. 502; 
Church v. Bedient, 1 Cai. Cas. 21; Hallett 
v. Peyton, 1 Cai. Cas. 28 [overruling Mum- 
ford v. Church, 1 Johns. Cas. 147; Slocum v. 


United Ins. Co. 1 Johns. Cas. 151; Murray 
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being liable only for the amount of sal- 
vage and the damage sustained under 
the policy. 

The right of the insured to abandon 
and recover for a total loss depends upon 
the state of the fact at the time of the 
offer to abandon, and not upon the state 
of the information received;*"* and the 
fact of restoration, though unknown to 
the assured at the time of abandoning, 
terminates the right to abandon and 
claim for total loss.” 

Likewise, a total loss arising from cap- 
ture may be turned into a partial loss by 
a recapture, though not known to the 
assured at the time of abandonment. *” 

The technical total loss arising from 
capture ceases with a decree of restitu- 
tion from which no appeal has been 
taken, although the decree may not have 
been executed at the time of the offer 
to abandon.””7 But where the captors 
have appealed from a decree of restitu- 
tion,* or while the case remains open 
to an appeal,*” the peril cannot be said 
to be over, and it is not too late to elect 
to abandon. 

The English and American courts dif- 
fer as to the time in which the total con- 
structive loss occasioned by capture or 
detention is liable to be converted into 
a partial loss by recapture or restitu- 
tion; the American courts holding the 
rights of the parties to be fixed as of 
the time of abandonment, while the 
English courts hold that the rights of 


v. United Ins. Co. 2 Johns. Cas. 263; Livings- 
ton v. Hastie, 3 Johns. Cas. 293. 

216 Bainbridge v. Neilson, 10 st, 329, 1 
a. 10 Revised Rep. 316, 1 Eng. Rul. 


as. i 

217 Marshall v. Delaware Ins. Co. 4 Cranch, 
202, 2 L. ed. 596; Adams v. Delaware Ins. 
Co. 3 Binn. 287, overruling Dulilh y. Gatliff, 
4 Dall. 446, 1 L. ed. 903. 

218 Mey v. Tunno, 2 Bay, 307. 

219 Adams v. Delaware Ins. Co. 3 Binn. 287. 

220 Bordes v. Hallet, 1 Caines, 444; Duval 
v. Commercial Ins. Co. 10 Johns. 278; Queen 
v. Union Ins. Co. 2 Wash. C. C. 331, Fed. 
Cas. No. 11,505; Lee v. Boardman, 3 Mass. 
238, 3 Am. Dec. 134; but see Smith v. Touvo, 
14 Mass. 112, where it was held that where 
the detention was only temporary, and it did 
not appear that the vessel sustained any dan- 
ger while in the possession of the enemy, the 
insured was not entitled to recover for a total 
loss, though he had abandoned to the in- 


surers when the ship was in the hands of the 
captors. 
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the parties are governed by the situa- 
tion at the moment of bringing suit ; *#? 
though the Scottish courts have held 
otherwise. The reasoning of the Eng- 
lish courts is that as the contract is one 
of indemnity only, the assured should 
not be permitted to recover as for a 
total loss when he may be indemnified 
by recovering for a partial loss 


Right to Abandon on Account of Loss 
Resulting from Capture. 


Although recapture or restitution will 
terminate the right to abandon because 
of capture, and will in England, as above 
stated, prevent the abandonment pre- 
viously made from serving as a founda- 


221 See Naylor v. Naylor, 9 Barn. & C. 718, 
4 Moody & R. 526, where it was held that 
abandonment would not entitle the insured 
to recover where in the meantime there had 
been a rescue and the goods insured brought 
back home; — v. Royal Exch. Assur. Corp. 
(18971 22 0. B 135 77 tx TON. SS. - 23 

Fe ees N.S. 534, 8 Asp. Mar. L. Cas. 
204; _ the return of the ship by the cap- 
tors after the commencement of an action on 
the policy was held not to disentitle the own- 
ers to recover as for a total loss. 

222 See Smith v. Robertson, 2 Dow, 474, 14 
Revised Rep. 174 

228 Per Lord Mansfield in Hamilton v. Men- 
des, 2 Burr. 1198, 1 Eng. Rul. Cas. 112; and 
see also to the same effect, Messonier v. 
Union Ins. Co. 1 Nott & McC. 155; M’Iver 
v. Henderson, 4 Maule & S. 576, 16 Revised 
Rep. 550; Queen v. Union Ins. Co. 2 Wash. 
C. C. 331, Fed. Cas. No. 11,505. 


A capture and recapture subjecting the prop- 
erty recovered to a salvage of half its value, 
to be paid upon the restoration of the vessel 
at a port out of the course of the voyage 
insured, where the cargo procured for the voy- 
age was necessarily discharged and sold; and 
when by these events the voyage itself was 
entirely defeated—are circumstances consti- 
tuting a technical total loss at the election of 
the insured. Oliver v. Newburyport M. Ins. 
Co. 3 Mass. 37, 3 Am. Dec. 77. 

If a ship and cargo insured for a voyage are 
taken and recaptured, and on the recapture 
the captain, acting fairly for the benefit of 
his employer, sells the ship and cargo, and 
thereby puts an end to the voyage, the in- 
sured may recover as for a total loss. Milles 
v. Fletcher, 1 Doug!. K. B. 231. 

Where a vessel is captured and afterward 
retaken and condemned and sold in the court 
of admiralty in order to pay the recaptors 
their salvage, the insured may, upon offering 
to relinquish the residue of the proceeds, re- 
cover as for a total loss. Pringle v. Hartley, 
3 Atk. 195. 

Recapture does not defeat an abandonment 
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tion for a recovery as for a total loss, it 
does not follow that the loss resulting 
from the capture may not of itself war- 
rant an abandonment. “If the voyage 
is absolutely lost, or not worth pursu- 
ing; if the salvage is very high; if fur- 
ther expense is necessary; if the insured 
will not engage, in all events, to bear that 
expense though it should exceed the value 
or fail of success: under those and many 
like circumstances the insurer may dis- 
entangle himself and abandon, notwith- 
standing there has been a recapture.” #8 
The owner of a vessel cannot abandon 
and recover as for a total loss, where the 
vessel is afterwards restored, though the 
voyage itself be lost. - 


of a cargo seneee to the insurers, where the 
recaptors, instead of forwarding the ship to 
her port of destination, sent her to another 
port, where part of the cargo was found 
damaged and ordered thrown overboard and 
the rest of the cargo and the ship were put up 
for sale. Cologan v. London Assur. Co. 5 
Maule & S. 447, 17 Revised Rep. 390. 

But if a vessel captured during the voyage 
and afterwards recaptured, performs or may 
perform it, there can be no abandonment after 
the recapture for a technical total loss. (Smith 
v. Universal Ins. Co. 6 Wheat. 176, 5 L. ed. 
235 [dictum].) And so, where a ship is 
captured, but is subsequently recaptured and 
restored to the possession of the assured 
without damage, and completes her voyage 
and earns her freight, the assured is not en- 
titled to abandon, the loss being only partial. 
(Bainbridge v. Neilson, 10 East, 329, 1 Campb. 
237, 10 Revised Rep. 316, 1 Eng. Rul. Cas. 
121; 4 Maule & S. 393, 16 Revised Rep. 498; 
Brotherston v. Barber, 5 Maule & S. 418, 17 
Revised Rep. 378.) It is immaterial that the 
abandonment was made at a period when the 
loss was an actual subsisting total loss, and 
not merely so in the bona fide contemplation 
of the parties. Brotherston v. Barber, supra. 

Where at the time of abandonment the ship 
had sustained no other loss by reason of the 
capture than a short temporary obstruction 
and a charge for salvage which the insurer 
offers to pay and satisfy, the insured can 
recover only as for a general average loss. 
Hamilton v. Mendes, 2 Burr. 1198, 1 W. Bl 
276, 1 Eng. Rul. Cas. 112 

Where a vessel was captured and afterward 
recaptured, and her cargo sold by the captain 
at a port to which she has been carried, in 
order to pay salvage, the insurer is liable 
only for an average loss where it does not 
appear that the captain exhausted other re- 
sources to raise the money or to complete the 
voyage. Underwood v. Robertson, 4 Campb. 
138, 16 Revised Rep. 760. 


224 Parsons v. Scott, 2 Taunt. 363, 11 Re- 
vised Rep. 610 









A temporary capture, with a subse- 
quent recovery and a final arrival at port 
of destination, is not a total loss in the 
case of a wager policy.™ 
Effect of Bidding in Property for Bene- 

fit of Assured. 


According to the preponderance of 
opinion, a purchase of the property in- 
sured at a sale by the captors,** or a 
sale after recapture for the purpose of 
paying salvage,” on behalf of the own- 
er, and which is authorized or subse- 
quently ratified by him, is such an as- 
sertion of the original ownership as to 
preclude a recovery as for a total loss; 
though in one case * it was held that the 
right to recover as for a total loss be- 
comes consummate by an offer to aban- 
don after capture, and is not altered by 
the circumstance that the vessel is after- 
ward bought in upon a sale under a de- 
cree of condemnation by a friend or 
agent of the assured. 


Stipulations in Policy Restricting Right 
To Abandon. 


The right of abandonment is not en- 
larged, but is restricted, by a provision 
that in case of capture or restraint the 
insured is not to abandon until the prop- 
erty is condemned, or until it shall have 
been proved to have been ninety days 


225 Clendining v. Church, 3 Caines, 141; As- 
sivedo v. Cambridge, 10 Mod. 77. 

226 McMasters v. Shoolbred, 1 Esp. 237, 5 
Revised Rep. 735; Maryland & P. Ins. Co. v. 
Bathurst, 5 Gill & J. 159; Story v. Stretteli, 
1 Dall. 10, 1 L. ed. 15. 

227 Oliver v. Newburyport Ins. Co. 3 Mass. 
37, 3 Am. Dec. 77. 

228 Bourke v. Granberry, Gilmer (Va.) 16, 
9 Am. Dec. 589. 

229 Dorr v. Union Ins. Co. 8 Mass. 502. 

230 Lovering v. Mercantile M. Ins. Co. 12 
Pick. 348. 

-— v. Maryland Ins. Co. 5 Harr. & 

232 Delano v. Bedford M. Ins. Co. 10 Mass 
347, 6 Am. Dec. 132. 

238 Speyer v. New York Ins. Co. 3 Johns 


oo. 
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under retention ; * and the assured can- 
not abandon until he has received intelli- 
gence and proof that the detention has 
continued for such time.™° 

A warranty “not to abandon in case 
of capture until condemned” is to be 
construed according to the ordinary sense 
of the terms used, and so understood, 
must be taken to mean a capture ac- 
cording to the laws of war and a judicial 
condemnation in a prize court of compe- 
tent jurisdiction ; and, accordingly, where 
a captured vessel is, without any judicial 
proceedings being had against her, taken 
into the service of the government of 
the captor, the insured has no right to 
abandon.*8? 

A clause in a policy providing that in 
case of capture or detention the assured 
shall not abandon short of six months 
after notice thereof shall be given to 
the underwriters, unless sooner con- 
demned, is not to be regarded as a mere 
suspension of a particular remedy, but 
the property detained continues to every 
purpose the property of the assured, pro- 
tected, indeed, by the policy against the 
other perils undertaken by the insurers; 
but not in any sense lost by a restraint 
or detention unless that shall be con- 
tinued for the period stipulated, and fur- 
ther until the time when the offer to 
abandon is made.**? 

Where a cargo policy contains a war- 
ranty “not to abandon if turned away 
nor if captured until condemned,” the 
insured cannot abandon as for a loss of 
the voyage because, having been cap- 
tured and sent into a British port on sus- 
picion of having enemy’s property on 
board, and having been subsequently re- 
leased, he is refused admission to the 
port of destination because he had come 
direct from an English port.2** 
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By SAMUEL B. PETTENGILL 
Of the South Bend (Ind.) Bar 


ETHRO PERKINS 

was a_ tight-wad. 

He was so tight 

that when he 

bought a_ yeast- 

cake to leaven the 

bread at the Perkins 

home he paid one cent 

for his half, and had 

the other half charged 

to his mother-in-law, who lived across 

the road. Mrs. Perkins never used but 

half a cake for a baking, anyway. A 

raw potato did the rest. Potatoes were 
cheaper than Fleishman’s. 

The eagle on the dollar at the Perkins 

home shivered in his stocking on winter 

nights. Matilda Perkins had plucked 


his feathers for her pillow. Both Jethro 


and his wife had fat, soft pillows. 

But there were a great many eagles in 
the stocking, poor, featherless bipeds. 
Perhaps they kept each other company. 
They had been there a long time. None 
had ever been known to fly away. Jethro 
prided himself on that. Folks in the 
village said you would have to get up 
pretty early in the morning if you got 
any of the Perkins eagles away from 
their roosting place. They were wrong. 
You would have to stay up all night. 

When George Larabee, Henry Stiles 
and the postmaster organized the Bat- 
tenkill Valley Barrel Company, they did 
not think to interest Jethro Perkins, the 
richest man in the valley. 

“When you sell stock to Jethro Per- 
kins, you'll find hens’ eggs growing 
whiskers,” said Henry Stiles. 

“Maybe when we get to going,—” said 
the postmaster. 

“Yes, when we get to going, and Brad 
and Dunroads rate our stock at about a 
two-forty clip, and we are about to de- 
clare a 20 per cent Christmas dividend, 
we might sell Jethro a couple of shares 
at 89,” said George Larabee, “but not 
before.” 


So they took the stock themselves. 
$10,000 worth, leaving the rest in the 
stock-book, and began making barrels for 
the Battenkill apples. They were good 
barrels, and the Battenkill farmers 
bought them,—all but Jethro Perkins. 
None of them newfangled barrels for 
him. He continued to get his in the old 
fashioned way, by sending his hired man 
to the Newton Center groceries through- 
out the summer, and buying them second- 
hand. They were just as good, when the 
flour was knocked out of them, and be- 
sides, this method kept any of the Per- 
kins eagles from wandering away from 
the roost and getting lonesome. 

A year went by and there were more 
eagles in the Perkins stocking. The Bat- 
tenkill Valley Barrel Company was ready 
to branch out. They needed more ma- 
chinery to make hoops and staves and 
barrel heads. They needed about $5,000 
worth, and nine months’ time in which 
to pay. It was winter then. By fall 
they would have sold their product and 
could meet their note. 

So the postmaster wrote to the Ply- 
mouth Rock Manufacturing Company 
for the new machinery, stating terms. 
The answer came back. 


Fitchburg, Mass., 
Jan. 18, 19—. 
Battenkill Valley Barrel Co., 
Houghtonville, Vermont. 
Dear Sirs: 

Yours at hand. We should be glad 
to fill your order for barrel machinery, as 
per your letter of the 10th. But we do 
not feel that we can give you the credit 
asked for on such a small capital issue 
as $10,000. If you could arrange to 
place some more of your stock in good 
hands, we should be pleased, etc. 

Yours truly, 
Plymouth Rock Mfg. Co. 


The president, vice president, secre- 
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tary, and treasurer of the Battenkill Val- 
ley Barrel Company read this letter to- 
gether. Then they read it again. 

“Selling $5,000 of apple barrel stock 
in the dead o’ winter is a man’s job,” at 
last ventured Hiram Stiles. 

“The apples are all in bins and bacon, 
and it takes the crop money to keep the 
hired hands through the winter,” said 
the postmaster. 

“If we could only sell Jethro Perkins,” 
suggested Hiram, timidly. 

“You couldn’t sell Jethro Perkins in 
a coon’s age,—not unless he was Atalan- 
tic and we had some golden apples to 
drop in his barrels,” said the postmaster, 
who prided himself on his classical 
learning. 

Gloom began to settle down upon the 
directors of the Battenkill Valley Barrel 
Company. Hiram Stiles walked to the 
window and looked at the falling snow. 
The postmaster glanced at his watch. 
The noon mail was about due. 

At that moment George Larabee had 
the great inspiration of his life. 

“I have it,” he shouted. “We'll give 
‘em to him. Sign up fifty shares of 
stock.” 

“Give ’em to him?” exclaimed Hiram. 
“What good will that do?” 

“It will get us the new machinery, 
Hiram. Just put that in your pipe and 
light the match.” 

“T don’t get you, George,” said Hiram, 
dubiously. “And in the first place, you 
can’t even give ’em to Jethro.” 

“I can’t! Watch me!” 

The certificates were signed. George 
jumped into his cutter and drove up to 
Jethro Perkins.” He found him whit- 
tling lamp lighters from a poplar stick, in 
the back room. Lamp lighters could each 
be used several times, and were a great 
saving of matches. 

“Afternoon, Mr. 
George. 

“T guess it is,” said Jethro, “leastways 
ef the clock haint run down.” 

“Mr. Perkins,” said George, “you are 
one of our foremost citizens.” 

“What of it?” Jethro replied, eyeing 
George narrowly. 

“You are Putney County’s greatest in- 
stitution,” George kept on. 

““Wa-all?” 


Perkins,” said 
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“And next to you is the Battenkill Val- 
ley Barrel Company. Now you ought 
to know one another. And our directors 
thought you’d like to have a small block 
of our stock. We are just getting started 
and things look mightly good. We value 
our stock at a hundred and fifty right 
now, but we thought, considering how 
you’d help us with your name, that we 
could spare you fifty shares at par. I 
brought them with me, as we knew you 
wouldn’t want to be left out in the cold 
on as good a proposition as the barrel 
business is bound to be.” 

“George,” said Jethro, “you couldn’t 
sell me fifty shares of barrel stock, not 
if they was studded with di-munds.” 

“But, Mr. Perkins—” said George. 

“Now don’t you Mister Perkins me,” 
said Jethro, rising. “You jus’ take yer 
stock and barrel it up.” 

“You'll be sorry, Mr. Perkins,” per- 
sisted George. 

“T’m sorry I’ve spent so much time 
talkin’ about yer crazy stock,” Jethro re- 
plied. “You’re worse nor a book agent.” 

“So you don’t think it will succeed?” 

“Not with you and Hiram Stiles a- 
runnin’ it. You couldn’t run a poor farm 
on a salary and pay the taxes.” 

George got mad. He got real mad. 
He shook his fist. 

“We can’t, hey?” he choked. “T’ll 
show you, you old miser, whether we can 
or not. I’ve a notion—. Yes, you old 
skinflint, I'll give you those shares just 
to show you for once in your scrimping, 
mezsly life that you’re too squint-eyed 
to see a dollar farther away than the 
end of your nose. Darned if I won't.” 

He threw the stock on the bench and 
strode out of the room, slamming the 
door behind him. 

Jethro picked up the certificates and 
started after him. But when he got to 
the door he stopped for a moment. They 
were pretty, were those certificates, 
nicely engraved in green and blue. They 
resembled something else, the green and 
blue blankets that the Perkins eagles 
were put to bed in. Jethro returned to 
his bench 

That night the Battenkill Valley Barrel 
Company wrote to the Plymouth Rock 
Manufacturing Company that they had 
disposed of $5,000 of their stock to Mr. 
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Jethro Perkins, leading citizen and rich- 
est farmer in Putney county. In the 
letter was a nine months’ note for $5,000 
for the barrel machinery. 

Two weeks later the machinery was 
at the freight house. 

How Jethro Perkins laughed when 
he told his wife about it. 

“He, he, he,” he chuckled. “Leave it 
to Jethro Perkins. I don’t surmise it’s 
wuth a cent, but again, it might be. He, 
he, he. And to think George Larabee 
and Hiram Stiles and that crazy post- 
master paid good money fer theirs. 
He, he, he.” 

“You don’t think there’s any string to 
it?” asked Matilda Perkins, suspiciously. 
‘““Mebbe ye’d better see a lawyer.” 

“Now ain’t that jest like a woman? 
See a lawyer! And pay him five dollars, 
mebbe ten, fer a little hot air. Not 
while my name’s Jethro! Why, he give 
it to me, woman, and I didn’t sign a 
thing, nary a scratch. I wormed it 
away from him, pretendin’ not ter want 
it. And it never cost me a cent, neither. 
You shouldn’t be so critical, *Tilda. 
Never look a gift hoss in the mouth, ez 
Poor Richard sez. I was on to all these 
here tricks fore George Larabee was 
born.” 

So the blue and green certificates 
joined the eagles in the stocking. 

Meantime the Battenkill Valley Barrel 
Company was turning out barrels by the 
hundreds. They made so many they 
didn’t have room for them. So they 
left them knocked down, to be put to- 
gether later in the season, and continued 
to make them, thousands and thousands 
of barrels. 


Even Jethro Perkins chuckled. He 
was already planning to buy a new Stude- 
baker wagon with his dividends in the 
fall. 

May came, and acres and acres of 
Battenkill Valley Baldwins were in 
bloom. Their fragrance filled the coun- 
tryside. No perfume ever smelled 
sweeter to the directors of the barrel 
factory. It was going to be the best 
apple season in years. Hiram Stiles and 
the postmaster began to blame George 
Larabee for giving away so much barrel 
stock. 


Case and Comment 


“Why, we will pay that Plymouth Rock 
note twice over when September comes,” 
they said. 

“Well, it can’t be helped,” said George. 

Then the black frost came. Sunday 
night it began to rain. It rained all day 
Monday, gradually getting colder. The 
Battenkill farmers began to worry. They 
shook their heads when they met at the 
postoffice and looked at the leaden sky. 
When Monday night came the bottom be- 
gan to drop out of the thermometers like 
sand in an hour glass. Down it went, 
hour after hour. At nine o’clock it was 
only 36. At midnight it was even 32. 
When morning came it was down to 23. 
Snow was falling. Thin slivers of ice 
began to creep out from the edge of the 
frog ponds. Cows with their new-born 
calves moo-ed anxiously in the barns. 
It snowed for twenty-four hours. 

Old timers said it was the worst frost 
since ’89. 

When the sun shone again the Batten- 
kill Baldwins, Northern Spies, Pippins, 
and Greenings were as black as cinders. 
Their blossoms were shriveled at their 
feet. Their fragrance was gone. 

The Battenkill Valley Barrel Company 
locked its doors. Barrels were a drug 
on the market. They couldn’t be sold 
for kindling wood. 

Jethro Perkins met George Larabee. 
George was blue and irritable. He was 
thinking of that Plymouth Rock note. 

“Wall, George,” said Jethro, “it looks 
kinder ez if ye’d have ter pass yer divi- 
dend this fall, don’t it? Have ter wait 
another year, I guess. I told yer oncet 
not ter be too danged sure in the barrel 
business.” 

“Nor in the apple business, either,” 
George replied. 

This shot cut home, for Jethro’s 40- 
acre orchard was as black as all the rest. 

“Wall, they'll grow another year, and 
I'll jest wait fer the dividends. Mean- 
time, I’m obliged fer the stock. It'll keep 
quite comf’table until another fall.” 

When he got home he said to his wife, 
“T guess this frost ’ll learn George Lara- 
bee somethin’. Next time he'll wait ’till 
his turkeys is hatched ’fore he counts 
em, Or my name aint Jethro.” 

September came, and the Plymouth 
Rock note fell due. Correspondence en- 











sued. Two weeks later Jethro Perkins 
got a letter. It read: 


October 10, 19—. 
Mr. Jethro Perkins, 
Houghtonville, Vt. 
Dear Sir: 

As one of the principal stockholders 
of the Battenkill Valley Barrel Com- 
pany we take the liberty of informing 
you, if you do not already know, that the 
Company’s note for $5,000 to us for ma- 
chinery bought last January is now two 
weeks overdue. We gave this credit on 
the strength of your taking $5,000 of 
stock. We understand now that you 
have not as yet paid for your stock. As 
the company is insolvent, and its other 
assets are covered by encumbrances prior 
to our note, we must ask that you pay 
in for your stock at this time in order 
that our note may be met. 

If you will do this by the 15th, it will 
save you the costs of litigation. 

Yours truly, 
Plymouth Rock Mfg. Company 


The “costs of litigation.” Jethro never 
paid that, not if he could help it. This 
looked serious. He went out to the barn, 
hitched up the bay mare, and drove over 
to Newton Center to see Jim Hill, the 
best lawyer in Putney county. 

James Hill read the letter. Then he 
wheeled around in his chair and went to 
a shelf. He picked out a book, read it, 
and turned again to Jethro. 

“Jethro,” he said, “that old proverb 
about not looking a gift horse in the 
mouth is a darned lie. You should. You 
should look close. You should especially 
examine his teeth, and ask if he is ac- 
customed to bite.” 

“But I didn’t sign nothin’,” protested 
Jethro. 

“Yes, but you took the stock and kept 
your mouth shut. That’s just as bad.” 

“Wall, ye don’t say! But haint Lara- 
bee and Stiles and that there postmaster 
got to chip in on this here note?” 

“Not if they paid for their stock in 

Note—For the “law” see 38 L.R.A. 490, 
8 L.R.A.(N.S.) 263; and 15 L.R.A. 470. 


Christensen v. Eno, 106 N. Y. 97, €0 Am. 
Rep. 429, 12 N. E. 648, is contra. But the 


great weight of authority supports the story. 

That the mere acceptance of stock binds 
the acceptor without a written subscription, 
see 10 Cyc. 390 
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full when they organized two years ago, 
as they probably did. No, Jethro, this 
little flyer of yours in barrel stock will 
cost you $5,025, $5,000 for the note, and 
$25 to me.” 

Jethro Perkins yanked the reins all the 
way home. He was not in good humor. 
When he reached the postoffice he didn’t 
stop for his mail. He was afraid of get- 
ting some more letters. And he didn’t 
want any, not then. In fact, he didn’t 
care if Uncle Sam went out of the mail 
business altogether. 

He didn’t even want to go home. He 
was afraid of that “I-told-you-so” of 
Matilda’s. ’Tilda had a mean way about 
that. Finally he got home and opened 
the door. As he went in the cat came 
out and tripped him. He threw the 
broom at the cat, and missed. Then he 
went out to the barn and swore. His 
wife heard him. She came out. 

“What’s the matter, Jethro?” 

“Oh, nothin’. Only I don’t feel none 
too good.” 

At the supper table there was a hot 
cup of pennyroyal tea. How he despised 
pennyroyal tea! His wife made him 
drink it. It did him no good. As the 
evening wore on he felt worse. He kept 
drawing long breaths and sighing. His 
wife watched him narrowly. Finally she 
faced him, her thin arms akimbo. 

“Now see here, Jethro Perkins. Some- 
thin’s been riling you. Hev they raised 
the taxes, or what?” 

Jethro capitulated. He showed her the 
letter. 

“I went over ter see Jim Hill about 
it this afternoon,” he said. “And Jim 
says I'll have ter pay fer that there stock. 
He took down a book, and he sez, sez 
he, ‘Elaray hez a brief on it,’ he sez. 
Talk about all yer crooked laws, Matilda 
Perkins! And in particular that there 
lawyer Elaray? Jim Hill sez Elaray kin 
be depended on ter know the law. But I 
wouldn’t go to see him, not ef he was the 
last lawyer on earth. I’d be horn-swad- 
dled ef I would.” 

The pretty green and blue certificates 
remained, unwelcome guests, in the Per- 
kins stocking. But some of the eagles 
took wings and flew away. 
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Forbidding Circulation of Peri- 
odicals Containing Liquor 
Advertisements 


ir HE power of a state to prohibit the 

circulation in the state of news- 
papers or magazines published in other 
states, containing advertisements of in- 
toxicating liquors, has not been passed 
upon in any decision other than the Ala- 
bama case of State ex rel. Black v. 


— Chaucer. 


Delaye, 68 So. 993, L.R.A.1915E, 640, 
which holds that a statute forbidding the 
circulation within the state of newspapers 
and magazines containing advertisements 
of intoxicating liquors does not, even 
with respect to papers and magazines 
published in other states and shipped in- 
to the state, infringe the commerce clause 
of the Federal Constitution so far as it 
is made to apply to sales from broken 
packages on the news stands, in view of 
the Wilson act, enlarging the power of 
the states over interstate transactions in 
intoxicating liquors. 

“The advertisements forbidden by this 
law,” observes the court, “are in reality 
but solicitations for business, and this 
state, possessing the unquestioned au- 
thority under its police power to prevent 
or regulate the sale of liquors within its 
borders, has also the authority, under the 
same police power, to prevent or regulate 
the carrying on of the accessory business 
of soliciting orders within the state. 

“We therefore conclude that the anti- 
advertising liquor law here under review 
does not contravene any of the provisions 
of the state and Federal Constitution, is 
a proper exercise of the police power of 
the state, and is valid and now effective 
throughout the entire state.” 

The power of the state to forbid the 
publication, within its limits, of advertise- 
ments of the keeping for sale of intoxi- 
cating liquors at places in other states, it 
is said in a note in 36 L.R.A.(N.S.) 443, 
has been affirmed in State v. J. P. Bass 
Pub. Co. 104 Me. 288, 71 Atl. 894, 20 
L.R.A.(N.S.) 495, and State ex rel. 
West v. State Capitol Co. 24 Okla. 252, 
103 Pac. 1021, as against an objection 
based upon the commerce clause. In 
State v. J. P. Bass Pub. Co. supra, in 
reply to the argument that newspapers 
and magazines published in other states 
and containing advertisements of intoxi- 
cating liquors for sale come into the state 
by mail and otherwise in large quantities, 
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and yet cannot be interfered with by the 
state authorities, the court said: “That 
may be; but it does not follow that the 
state may not prevent such advertise- 
ments being printed in newspapers pub- 
lished in this state. If the state cannot 
wholly prevent the mischief of such ad- 
vertisements by excluding from the state 
all newspapers containing them, where- 
ever published, it may yet prevent such 
increase and spread of the mischief as 
would result from such advertisements 
being printed in newspapers published 
within the state.” The court, however, 
apparently did not concede, except for 
the purposes of argument, that it would 
be beyond the power of the state to ex- 
clude newspapers with such advertise- 
ments coming through the mails from 
other states. 


Agreement to Apply Wages on 


Board Claims 

A CONTRACT between a railroad 

company and its employees, au- 
thorizing it to pay claims against the em- 
ployees for board and lodging, and de- 
duct the amount from wages which may 
become due, is held valid in Steltzer v. 
Chicago, M. & St. P. R. Co. 156 Iowa, 1, 
134 N. W. 573, which further determines 
that an assignment by a railroad em- 
ployee of his wages to be earned does 
not take precedence of an agreement in 
his employment contract giving the cor- 
poration the right to pay for his board 
and lodging and deduct the amount from 
his wages. 

“It will be observed,” comments the 
annotator of this case in L.R.A.1915E, 
1017, that the agreement upheld “was 
confined to debts due for board and lodg- 
ing, and had a legitimate relation to the 
employer’s interests in that it tended to 
insure a continued supply of labor neces- 
sary to the accomplishment of the work. 
A general indefinite agreement, unre- 
stricted as to the character of claims, 
might be open to more serious question, 
upon grounds of public policy.” 


Boy’s Sled Not a Motor Vehicle 


T HERE seems to be no case precisely 
in point with Terrill v. Virginia 
Brewing Co. 130 Minn. 46, 153 N. W. 


Editorial Comment 
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136, L.R.A.1915E, 1028, which holds that 
a boy’s sled does not come within the 
purview of a statute regulating motor 
vehicles. The action was brought to re- 
cover damages for the alleged wrongful 
death of plaintiff’s intestate, a boy of 
twelve years, who was killed while coast- 
ing down hill on a street, by his sled com- 
ing in collision with a sleigh of the de- 
fendant which was coming up the hill on 
the left-hand side of the street. The de- 
fendant argued that the boys violated 
the statute governing the operation of 
motor vehicles on a public highway in 
approaching a curve where the view was 
obstructed, at a speed in excess of 6 miles 
an hour. “It is sufficient to say,” ob- 
served the court, “that this is the first 
time we have heard a boy’s sled called a 
motor vehicle. The contention is wholly 
untenable.” 


Loss of Eyesight of Attesting 
Witness 


F aatronnes is very little in the books up- 

on proof of wills by attesting wit- 
nesses who have lost their eyesight. The 
recent case of Reynolds v. Sevier, 165 
Ky. 158, 176 S. W. 961, holds that ina- 
bility of an attesting witness to identify 
the will and his signature thereto, be- 
cause of failure of sight, does not defeat 
probate, if he testifies to the proper exe- 
cution and attestation of a will, and the 
other attesting witnesses, besides giving 
similar testimony, identify the will of- 
fered as the one attested by such witness. 

This decision, it is said in the note 
which accompanies it in L.R.A.1915E, 
593, can be supported by that in Jack- 
son ex dem. Henry v. Thompson, 6 Cow. 
178, an action in ejectment, where it was 
held that a will was sufficiently proved 
by the testimony of a subscribing wit- 
ness, who, from old age, could not see 
to read, and could not identify his signa- 
ture on the trial (but it was also held that 
the will was properly receivable without 
proof, as it had been proved in the sur- 
rogate’s office more than forty years be- 
fore, since when there had been posses- 
sion under it). The court said: “The 
will was properly admitted in evidence. 
Its execution was sufficiently proved by 
Richardson, one of the subscribing wit- 
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nesses. He testified positively and dis- 
tinctly to every fact necessary to show 
a valid execution of the will. His recol- 
lection, as to every circumstance, was 
clear. Being more than ninety years of 
age, he could not see to read, and, there- 
fore, could not testify upon the trial to 
his signature as a witness. But he swore 
that he had seen the will in the surro- 
gate’s office and that he then read and 
recognized his signature as genuine. As 
to the identity of the will produced on 
the trial, and that which the witness had 
seen in the surrogate’s office, there was 
no dispute.” 

So, in Gillis v. Gillis, 96 Va. 1, 51 Am. 
St. Rep. 121, 23 S. E. 107, 30 L.R.A. 
143, the will was admitted where one of 
the attesting witnesses had signed by 
mark and could not identify it, and had 
no recollection of witnessing the will, 
the court holding that the time not of 
probate, but of attestation, was referred 
to by the statute which provided that “a 
witness may attest by his mark, provided 
he can swear to the same,” and said: 
“Suppose he should die, or become blind 
or insane, must the will fail? 

‘ Can it be possible that it was 
intended to revolutionize the law on the 
subject, and make the validity of a will 
depend upon the life, the eyesight, the 
continued sanity, the integrity, the mem- 
ory, or the accessibility of witnesses? 
No court should so hold, unless con- 
strained by the plainest language to do 


” 


so. 


Professional Ethics 


HE Committee on Professional Eth- 

ics, of the New York County Law- 

yers Association, has answered recently 
several questions as follows: 


Question No. 92. 

In the opinion of the Committee, is 
there professional impropriety in lawyers 
instituting a suit in this state upon prom- 
issory notes in the name of a client to 
whom the notes have been assigned after 
maturity and without consideration, the 
assignor and holder at maturity being a 
domestic corporation, and the assignee 
and plaintiff being also a domestic cor- 


poration and a subsidiary of the first 
corporation ; the assignment having been 
made for the convenience of the parties, 
and with a view to the institution of a 
suit in the name of the assignee instead 
of in the name of the assignor? 

In this connection we call the Com- 
mittee’s attention to the decision in Mc- 
Bride v. Farmers’ Bank, 26 N. Y. 450, 
from which we conclude that it is the 
view of the court that such an assign- 
ment is not illegal. 


ANSWER No. 92. 


Upon the facts stated the Committee 
sees no impropriety in the course sug- 
gested, unless the attorney knows, or has 
reason to believe, that the assignment 
was for the purpose of working fraud or 
other injustice. 


Question No. 93. 


In an action, judgment is procured 
in favor of plaintiff. Defendant wants 
to settle case with plaintiff’s attorneys 
direct. Plaintiff’s attorneys insist upon 
settlement being made through defend- 
ant’s attorneys. Defendant’s attorneys 
do not wish to consummate settlement 
until their bill is paid. The matter stays 
in statu quo for several weeks. By 
what consideration should plaintiff’s at- 
torneys be guided ?—their duty to their 
client to collect the judgment, or should 
they stand still, and insist upon the mat- 
ter being settled through defendant’s at- 
torneys? Whether an execution would 
collect the judgment is not known, but 
it might imperil an eatiy settlement. 


ANSWER No. 93. 


In the opinion of the Committee, the 
plaintiff’s attorneys having done all that 
professional courtesy requires, and the 
legal relationship between the defendant 
and his attorneys having moreover, term- 
inated,* there is no impropriety in plain- 
tiff’s attorneys dealing directly with the 
defendant. 


* Upon the termination of the legal relation- 
ship, see Lusk v. Hastings, 1 Hill, 656; Mag- 
nolia Metal Co. v. Sterlingworth R. Supply 
Co. 37 App. Div. 366, 56 N. Y. Supp. 16; 
Conklin v. Conklin, 113 App. Div. 743, 99 N 
Y. Supp. 310. 
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Financial Reports and Uncollectible 
Claims. 


Eprror CASE AND COMMENT: 

Lawyers of the country practice at least 
will be able to understand Orra Dayton 
Boice’s contribution to the October number of 
CASE AND CoMMENT. The only trouble is that 
it does not offer any solution of the problem. 
Praying to heaven for deliverance from the 
annoyance of people who want to get for 
nothing the only thing we have to sell won’t 
begin to do what a little comb; :ation for pur- 
poses of protection will do. 

To my mind the fellow who comes into 
my office, and asks me to tell him for roth- 
ing whether or not his neighbor can be in- 
dicted for throwing soapsuds over into his 
back yard is not half so objectionable as the 
concern that undertakes to list my name in 
their precious directory, with or without a 
money consideration. 

Of all impostures upon the profession this 
is about the worst. Why in the name of the 
stars should any lawyer be offered the privi- 
lege of reporting upon the financial condition 
of his fellow citizens in consideration of the 
remote possibility of having some uncollectible 
claim sent to him for a contingent fee that is 
an insult to his intelligence? If this is not 
an evidence of the poverty-stricken opinion 
that these parties entertain for the legal pro- 
fession, will somebody kindly inform me what 
isi 

If lawyers will get together on this propo- 
sition they will relieve themselves of one in- 
cubus, and convert what is now a drain upon 
their resources into a source of remunera- 
tion. Let those who want them pay for finan- 
cial reports, and let it be understood that the 
legal profession as a whole, and not merely in 
a few small communities, have sufficient intel- 
ligence to decline this imposition any further. 
And let those who want their outlawed and 
deadbeat claims realized upon deposit with the 
attorney enough at least to compensate him 
for the amount he has to expend in postage. 


Readers’ Comments 
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It will be a profitable arrangement for both 
parties. 


James G. MITCHELL. 
Greene, Iowa. 


Reflections on Some Medical 
Specialists. 


Eprtror Case AND COMMENT: 

The having typhoid germs in his _lab- 
oratory, and the alleged wholesale attempt at 
murdering the Swope family by Dr. Hyde 
with said germs, is a matter of court record, 
and need not be mentioned here. The pur- 
pose of this paper is to mention the condi- 
tions which allow such things to occur. 

In our cities at every turn one will see in 
big gilt letters: “Dr. So and So, Specialist.” 
So far as I am able to learn, there is no mode, 
no examination, no basis of any sort to deter- 
mine whether a man is specially fitted to treat 
certain kinds of diseases as a specialist, or 
not. One must have a license before he can 
practice medicine, it is true; but, so far as 
the writer can learn, there is no law regulating 
the scope of work of a specialist, or the knowl- 
edge one must have before he can classify 
himself as such. The doctor decides these 
things for himself; and the public has to 
suffer, too often. In business for the public 
in a financial way, one has to give bonds for 
the faithful performance of his duty; and 
the grezter the responsibility the larger the 
bond. Is not our health worth more to us 
than our money? And should it not be better 
protected by law? Again, by being a special- 
ist, the doctor does not have to go out of 
his office to see patients (except possibly in 
his advertised line.) Furthermore, he can 
charge any price he chooses under existing 
laws; and, too often, he charges all he can 
possibly get or scare the patient to pay. We 
have laws regulating the amount of interest 
that bankers can charge; also rates of travel 
and traffic-tariff rates on railroads and steam- 
boat lines. It also seems time that some lev- 
erage be placed to govern the charge of spe- 
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cialist doctors. As an example, for a surgical 
operation on a certain person the fee demanded 
ranged from $250 in one specialist office to 
$16 in the fourth office on the same day. All 
strongly advised the operation. But the pa- 
tient refused to have it performed, and got 
well without it, and without taking any medi- 
cine for his ailments. 

Furthermore, faking enters into the doctor- 
profession, to what extent, of course, is not 
known; but it does exist. This is not saying 
that all doctors are crooked, or any large part 
of them. In a certain city a man who had 
just successfully passed a physical examina- 
tion to enter the Navy went from doctor-spe- 
cialist office to doctor-specialist office for one 
whole day, and had himself examined in each 
and every office; and but one of the doctors 
examining him pronounced him in good physi- 
cal condition. One doctor said his lungs were 
affected, and that he (the doctor) would take 
the case for $300. Another doctor said his 
liver was shrunken, and that his spleen was 
enlarged, and that he would guarantee a cure 
for $175. And another told him he had stom- 
ach trouble ailing him; and so on. 

Fake surgical operations occur. A patient 
successfully operated upon for appendicitis 
at the rate of $150, or thereabouts, had to have 
another set of doctors remove his appendix 
the next year. It had been removed the pre- 
vious year; but it was still there. 

Confidence work also enters into the medi- 
cal profession in some of our large cities. In 
a certain city a patient recently went for treat- 
ment. The doctor (specialist) sign hung right 
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out over in front of the main street of the 
city. After the patient was examined, the 
doctor agreed to cure him for a certain sum. 
The money was paid down, and a two weeks’ 
supply of medicine furnished. When the medi- 
cine had all been taken, the patient went back. 
A man met him at the door, and had him 
write his name on a card, and shove it in 
at a pigeonhole window to a clerk within. 
Soon, then, he was admitted to the consulting 
room; and there in the room was not the doc- 
tor he had first seen, but a stranger to him. 
The new doctor had to re-examine him. At 
the close of the examination, he (the doctor) 
pronounced many things to be ailing him, 
and demanded a further stipend in money for 
the examination, and also a fee of $20 for 
the medicine every two weeks, though it was 
specifically understood in the first consulta- 
tion that the fee would be so much to warrant 
a cure, and that amount had been paid there 
and then. Furthermore, when the patient 
tried to leave the room, seeing that a game 
was trying to be worked on him, he was closed 
in on by helpers the same as is usually done 
in a confidence joint. Luckily, he had no 
money on his person, or they would have got 
it. 

It is the author’s opinion that there should 
be plain clothes men to look after the doctor 
profession of our country, and that there 
should be better laws to regulate medical prac- 
tice than there are. 


ALBERT B. REAGAN. 
Ibapah, Utah. 


Our Country 


Our country—God be praised! 


Our country still 


Commands the thoughts of patriots— 


And it ever will, 


While faithful sons—whose fathers led the way to Liberty— 


Are pleading day by day, 


For right, for truth, for God, for Liberty! 


E’en for God's suffering ones across the sea.— 


C. Augustus Haviland, 
Of the Brooklyn Bar. 
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Justice is the rightful sovereign of the world.—Pindar. 


Animal — killing to protect others — 
knowledge of vicious character — ne- 
cessity. That knowledge by its owner 
of the vicious propensities of a dog is not 
necessary to justify another in killing 
it to protect an animal of his own from 
its attack is held in the Alabama case 
of Crow v. McKown, 68 So. 341, L.R.A. 
1915E, 372. 


Appeal — statutory permission — 
limitation of other authority. That 
statutory authority to limit a new trial 
to certain issues upon reversing a judg- 
ment on appeal does not nullify the com- 
mon-law power of the court to limit the 
trial to other issues is held in the Missis- 
sippi case of Yazoo & M. Valley R. Co. 
v. Scott, 67 So. 491, to which a note on 
the power to limit the issues in granting 
a new trial is appended in L.R.A.1915E, 
239. 


Automobile — exclusion from high- 
way — power. That the legislature 
may, with a view to the safety of the 
public, provide for the complete exclu- 
sion of automobiles from a highway on 
which, in its judgment, such machines 
should not be allowed is held in Com. v. 
Kingsbury, 199 Mass. 542, 85 N. E. 848, 
accompanied by supplemental annotation 
in L.R.A.1915E, 264. 


Automobile — injury — liability of 
occupant. Whether an occupant of an 
automobile concerned in a joint enter- 


prise in the use of the machine, and pos- 
sessing a joint control over it, may be 
held liable for its negligent operation, 
was considered in the Nebraska case of 
Judge v. Wallen, 152 N. W. 318, anno- 
tated in L.R.A.1915E, 436, which holds 
that while two traveling salesmen are 
engaged in the joint enterprise of trans- 
porting themselves by automobile over 
the territory canvassed by both for dif- 
ferent merchants, one of the salesmen 
owning and operating the automobile and 
the other paying sums about equal to 
the cost of gasolene and oil consumed, 
the latter, if possessing joint control over 
the automobile, may be liable for the neg- 
ligence of the other in operating it; 
both being occupants at the time. 


Automobile — liability for act of 
chauffeur — private car. Liability of 
passengers for the negligence of the 
chauffeur of an automobile cannot arise 
from the simple fact of hiring or riding 
in such a conveyance. Passengers are 
held not responsible in Wilkerson v. 
Myatt-Dicks Motor Co. 136 La. 977, 68 
So. 96, annotated in L.R.A.1915E, 439, 
for the negligence of the chauffeur of an 
automobile, if they exercise no control 
over him further than to indicate the 
route they wish to travel or the places 
to which they wish to go. This doctrine 
applies to persons who ride in private 
automobiles by permission and invitation 
of the owners or persons in charge. 
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Bail — pending appeal — body exe- 
cution. One appealing from an order 
refusing to vacate a body execution, up- 
on the ground that it violates the consti- 
tutional provision against imprisonment 
for debt, is held entitled to be admitted to 
bail pending the appeal in the Washing- 
ton case of State ex rel. Syverson v. 
Foster, 146 Pac. 169, annotated in L.R.A. 
1915E, 340. 


Bastardy — death of child — effect 
on proceedings. The death of a bas- 
tard, pending a prosecution under the 
bastardy act, is held in the Michigan case 
of People v. Grunland, 153 N. W. 4, 
L.R.A.1915E, 314, not to entitle defend- 
ant to a dismissal of the proceedings. But 
no order for the payment of money can 
be entered against defendant in bastardy 
proceedings in the absence of evidence 
showing expenditures incident to the care 
and support of the child. 


Benefit association — payment of 
arrears warranty of health. That a 
member of a mutual benefit association 
cannot effect his reinstatement by pay- 
ing dues when he is ill, although the local 
lodge makes no objection, where the rules 
of the order allow reinstatement only if 
the applicant is in good health, and make 
the payment of arrears a warranty of 
good health, is held in the Oregon case 
of Hartman v. National Council, K. & 
L. of S. 147 Pac. 931, accompanied in 
L.R.A.1915E, 152, by supplemental an- 
notation on waiver by officer of subor- 
dinate lodge of forfeiture for nonpay- 
ment of assessments. 


Bills and notes — overdue — pay- 
ment after transfer. Payments to the 
original holder, who has no authority to 
collect on an overdue note which was 
transferred after maturity, and is not in 
possession of such holder, are held not 
valid as against the true owner in the 
Arkansas case of Calhoun v. Ainsworth, 
176 S. W. 316, accompanied with supple- 
mental annotation in L.R.A.1915E, 395. 


Bills and notes — theft from maker 
— enforcement. That a note was stolen 
from the maker without delivery is held 
no defense in the Washington case of 
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Angus v. Downs, 147 Pac. 630, to its 
enforcement by a bona fide holder for 
value before maturity, under a statute 
providing that where the instrument is 
in the hands of a holder in due course, a 
valid delivery by all prior parties so as 
to make them liable to him is conclu- 
sively presumed. 

The decisions on the right to recover 
on a bill or note stolen before delivery 
are appended to the foregoing case in 
L.R.A.1915E, 351. 


Carrier — duty to protect passenger 
from arrest. A railroad company is held 
liable in the Arkansas case of St. Louis, 
I. M. & S. R. Co. v. Tukey, 175 S. W. 
403, accompanied with supplemental an- 
notation in L.R.A.1915E, 320, for the 
wrongful arrest by a peace officer, at the 
instance of a brakeman, of a passenger 
who in entering the car had a controversy 
with the brakeman in regard to showing 
his ticket, the rule with respect to which 
the brakeman was attempting to enforce, 
even though the brakeman had no author- 
ity to secure the arrest, since the duty 
rested on the railroad company to protect 
the passenger from ill treatment. 


Carrier — ejection of passenger — 


right upon purchase of ticket. A pas- 
senger ejected for nonpayment of fare 
is held not entitled to acceptance as a 
passenger on the same train, upon pur- 
chasing a ticket merely from the point 
where ejected to destination, in the Ar- 
kansas case of Chicago, R. I. & P. R. 
Co. v. Watkins, 175 S. W. 1157, accom- 
panied with supplemental annotation in 
L.R.A.1915E, 311. 


Carrier — loss of baggage — lia- 
bility. The holder of a reduced rate 
mileage ticket, providing for transporta- 
tion of baggage only over such lines and 
between such stations as the holder will 
travel on the day the baggage is pre- 
sented for checking, who, for his own 
convenience, checks baggage to a destina- 
tion to which he does not intend to go 
until the following day, cannot it is de- 
termined in Crout v. Yazoo & M. Valley 
R. Co. 131 Tenn. 667, 176 S. W. 1027, 
hold the carrier liable as such for its loss 
by fire in the terminal station before his 
arrival. 
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Supplemental authorities on the liabil- 
xy of a carrier for baggage not accom- 
panied by a passenger are appended to 
the foregoing case in L.R.A.I915E, 281. 


Carrier — wreck — passenger re- 
maining in car — rights. Where one is 
received as a passenger, and while on 
the way to his destination the journey 
is interrupted by a wreck on the track, 
and after waiting some hours for the 
obstruction to be removed without suc- 
cess, the train is run back to the initial 
station where he was received as a pas- 
senger, at a late hour of the night, and 
the night is dark and cold, the passenger 
a stranger, the station a small one in a 
remote place in the mountains, and on 
inquiry of the conductor the passenger 
is told that he knows of no place where 
he can secure shelter and lodging, and 
that he might remain on the car until 
the journey would be resumed in the 
morning, and the conductor provides him 
a place to rest on the seats of the car, it 
is held in the West Virginia case of 
Turk v. Norfolk & W. R. Co. 8&4 S. E. 
569, annotated in L.R.A.1915E, 145, that 
the relation of passenger and carrier is 
not then severed, but continues, entitling 
the passenger to reasonable protection at 
the hands of the railway company, and 
from any and all unlawful assaults or im- 
prisonment at the hands of its employees. 


Cemetery — rules — care of lots. 
The grantee in a deed to a lot in a pub- 
lic cemetery, for the purpose of sepul- 
ture, acquires only an easement in the soil 
for the purpose of the grant. A munic- 
ipality acquiring the fee to the cemetery, 
subject to the easement of the lot owner, 
may make reasonable rules for the care 
and management of lots in the cemetery 
agreeably with the grant of the easement. 
A rule requiring the written authority of 
the commission charged by law with the 
superintendence of the cemetery, before 
any professional gardener or other per- 
son for hire can be employed to care for 
a lot, is held unreasonably enforced in 
Nicholson v. Daffin, 142 Ga. 729, 83 S. 
E. 658, annotated in L.R.A.1915E, 168, 
by the arbitrary refusal to grant permis- 
sion to a lot owner to employ a suitable 
person to care for the lot, because, in the 
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opinion of the commission, they can fur- 
nish material and perform the work re- 
quired cheaper than the service may be 
elsewhere obtained. 


Contract — for indemnity — loss by 
criminal act — validity. Notwithstand- 
ing the pendency of criminal proceedings 
against the wrongdoer, it is held in the 
West Virginia case of Board of Educa- 
tion v. Angel, 84 S. E. 787, annotated in 
L.R.A.1915E, 139, that one whose money 
or property has been embezzled or fraud- 
ulently obtained may contract with such 
wrongdoer for repayment of the money 
or satisfaction for the loss sustained, and 
take security therefor, without invalidat- 
ing the contract, unless there be included 
therein, as a part of the consideration 
therefor, some promise or agreement, ex- 
press or implied, that such prosecution 
shall be suppressed, stifled, or stayed. 


Criminal law — speedy trial — right 
of one serving sentence. One charged 
with other crime while undergoing im- 
prisonment for one offense is entitled 
to the benefit of the constitutional and 
statutory provisions guarantying a speedy 
trial, and is held entitled to his discharge 
in Arrowsmith v. State, 131 Tenn. 480, 
175 S. W. 545, annotated in L.R.A. 
1915E, 363, if the state, before proceed- 
ing with trial of the second indictment, 
awaits termination of the former sen- 
tence, when under normal conditions it 
should have proceeded sooner. 


Descent — inheritance from adopted 
child. That a statute establishing the 
relation of parent and child between a 
child and one adopting it, and entitling 
the child to inherit from the parent, 
does not give the adopting parent a right 
to inherit from the child in preference to 
its natural parent, is held in Edwards v. 
Yearby, 168 N. C. 663, 85 S. E. 19, 
L.R.A.1915E, 462. 


Divorce — desertion — leaving home 
of husband's parents. That a wife who 
leaves the home of her husband’s parents, 
to which he has taken her to live, be- 
cause she cannot live happily there, is 
not, where there is no necessity for her 
living in that place because of the needs 





604 Case and Comment 


of either the parents or the husband, 
guilty of desertion which will entitle the 
husband to a divorce, is held in the 
Arkansas case of Marshak v. Marshak, 
170 S. W. 567, which is followed in 
L.R.A.1915E, 161, by supplemental anno- 
tation on relations between one spouse 
and relatives of other as affecting the 
question of desertion or cruelty. 


Eminent domain — acquisition of 
oyster fishery. The acquisition of nat- 
ural oyster beds for purposes of public 
fishery is held in Cox v. Revelle, 125 Md. 
579, 94 Atl. 203, annotated in L.R.A. 
1915E, 443, to be a public use which will 
support an exercise of the right of em- 
inent domain, although the exact nature 
of the use is not defined, and under ex- 
isting laws the use of beds within the 
limits of any county is confined to the in- 
habitants of that county. 


Evidence — exclamation by child — 
res gestee. The exclamation of a boy 
four years of age, that “the bums killed 
pa with a broomstick,” which was made 
from ten to thirty seconds after a fatal 
assault upon his father, made in the boy’s 
presence, is held competent evidence in 
the Ohio case of State v. Lasecki, 106 
N. E. 660, to go to the jury as explana- 
tory and illustrative of the manner and 
means by which the father was assaulted, 
since the utterance of the boy under such 
circumstances, made at the earliest op- 
portunity to make an outcry in the pres- 
ence and hearing of others, was the spon- 
taneous and impulsive language of the 
situation, free from any subterfuge, arti- 
fice, or motive to fabricate. 

The authorities on the admissibility of 
declarations as res geste as affected by 
the incompetency as a witness of the per- 
son making them, are gathered in the note 
appended to the foregoing case in L.R.A. 
1915E, 202. 


Evidence — marriage — parol. That 
a marriage, like any other civil contract, 
may be proved by parol is held in Watson 
v. Lawrence, 134 La. 194, 63 So. 873, an- 
notated in L.R.A.1915E, 121, and it is 
not necessary to produce the marriage 
certificate, or explain its absence, for the 
existence of the marriage may be proved 


by eyewitnesses to the performance of 
the marriage, or by the testimony of one 
of the contractants. 


Evidence — merchantability of title 
in other state. The testimony of a Mis- 
souri lawyer of fifteen years’ experience 
and of a Missouri abstracter of titles of 
twenty years’ experience, neither con- 
tradicted nor discredited, is held suffi- 
cient in Spaeth v. Kouns, 95 Kan. 320, 
148 Pac. 651, annotated in L.R.A.1915E, 
271, to base a judgment that the title to a 
tract of Missouri land is merchantable 
and is vested in the record owner free 
and clear of encumbrances. 


Evidence — second marriage — con- 
tinuance of first. That a child of a 
man’s first marriage must, to defeat the 
right of children of a second marriage 
duly solemnized and followed by cohabi- 
tation for many years, to share in his 
estate, prove that the first marriage had 
not been dissolved by death or divorce 
when the second was contracted, is held 
in Shaeffer v. Richardson, 125 Md. 88, 93 
Atl. 391, which is accompanied in L.R.A. 
1915E, 186, by supplemental annotation 
on presumptions flowing from the mar- 
riage ceremony. 


Executor — withdrawal of deposit 
made without authority — liability of 
bank. That a bank is not liable to ac- 
count to an administrator of a decedent’s 
estate for money deposited by persons as- 
suming without avthority to act as execu- 
tors of such estate, and paid out on their 
checks without notice of their lack of 
authority, even though the payment is in 
satisfaction of a debt of one of the act- 
ing executors is held in the New Hamp- 
shire case of Holden v. Farmers’ & T. 
Nat. Bank, 93 Atl. 1040, L.R.A.1915E, 
309, which seems to be a case of first 
impression. 


Explosion — negligence — liability. 
The use of high power explosives in mak- 
ing excavations of rock and earth is a 
lawful method of accomplishing that pur- 
pose; but where dirt and stone are 
thrown by the force of the blast upon the 
property of another, or where the work 
of blasting is done in such proximity to 
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adjoining property that, regardless of the 
care used, the natural, necessary, or prob- 
able result of the force of the explosion 
will be to break the surface of the 
ground, destroy the buildings, and pro- 
duce a concussion of the atmosphere, the 
force of which will invade the adjoining 
premises, injuring the buildings thereon, 
and making them unfit and unsafe for 
habitation, the person or corporation 
making use of such explosives is held 
liable in the Ohio case of Louden v. Cin- 
cinnati, 106 N. E. 970, accompanied by 
supplemental annotation in L.R.A.1915E, 
356, for the damage proximately and 
naturally resulting therefrom, irrespec- 
tive of the question of negligence or 
want of skill in the blasting operations. 

This holding is in accord with what 
seem to be the better considered cases on 
the question. 


Gas — extending franchise — exac- 
tion of share of profits. A city, it is 
held in the California case of Hanford 
v. Hanford Gas & Power Co. 147 Pac. 
969, annotated in L.R.A.1915E, 165, may, 
in granting to a corporation having pow- 
er to occupy its streets with mains to 
supply its inhabitants with gas for light- 
ing purposes, and a franchise to supply 
gas for heat and power, exact a percent- 
age of the gross annual receipts of the 
corporation, because of the additional au- 
thority granted, although the service is 
to be rendered by the use of the mains 
already in the streets. 


Highway — vacation — removal of 
poles. The effect of the vacation of a 
street upon the rights and duties of the 
owner of a franchise therein was consid- 
ered apparently for the first time in 
Louisville & N. R. Co. v. Russellville 
Home Teleph. Co. 165 Ky. 415, 173 S. 
W. 1105, L.R.A.1915E, 138, which holds 
that abutting property owners cannot 
compel the removal without compensa- 
tion from a vacated street, of telephone 
poles which were placed in the street un- 
der municipal authority by one not made 
a party to the vacation proceedings. 


Insurance — accident — injury due 
to assault. A policy insuring against in- 
jury by accidental means is held in Hut- 
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ton v. States Acci. Ins. Co. 267 Ill. 267, 
108 N. E. 296, accompanied by supple- 
mental annotation in L.R.A.1915E, 127, 
not to cover the breaking of a leg in an 
effort by one assaulted by insured to de- 
fend himself, although insured intended 
to make the initial assault so effective 
as to prevent resistance. 


Joint tenants — tax title — right to 
secure. One of several remaindermen 
who does not have the possession, or 
right of possession, or right to rents and 
profits, who purchases the property at a 
sale for taxes which the life tenant ought 
to have paid, to whom a tax deed valid 
on its face is issued, is decided to be 
entitled in Jinkiaway v. Ford, 93 Kan. 
797, 145 Pac. 885, annotated in L.R.A. 
1915E, 343, to hold the tax title for his 
own use and benefit as against other re- 
maindermen. 


Libel privilege — malice. A reply by 
a seiler of hay to a claim of shortage 
by attorneys for the buyer, that it is a 
case where the buyer wishes to get an 
allowance on a car of hay, is held not 
libelous in Brown v. Elm City Lumber 
Co. 167 N. C. 9, 82 S. E. 961, annotated 
in L.R.A.1915E, 275. Such a reply is 
quasi privileged, and will not sustain a 
libel suit unless malice is shown. 


Marriage — cohabitation under in- 
valid ceremony — effect. Cohabitation 
in a state where the marriage would 
have been valid, of a couple who went 
through a marriage ceremony in the state 
of the domicil of the woman, against 
whom a foreign divorce had been granted 
on substituted service, which was not 
recognized as valid at such domicil, is 
held in People v. Shaw, 259 Ill. 544, 102 
N. E. 1031, not to constitute a valid com- 
mon-law marriage, if the parties relied 
on the ceremony, and did not contemplate 
a common-law marriage. 

The inference or presumption of mar- 
riage from continued cohabitation fol- 
lowing the removal of an impediment is 
considered in a note appended to the 
foregoing case in L.R.A.1915E, 87. 


Marriage — common law — re- 
quisites. To constitute a common-law 
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marriage, it is held in Grisby v. Reib, 105 
Tex. 597, 153 S. W. 1124, that the parties 
must, in addition to present consent to 
take each other for husband and wife, 
professedly live and cohabit together as 
such in pursuance of the agreement, and 
therefore no marriage exists between a 
man and the proprietor of a rooming 
house, who in her room agreed to be man 
and wife, if she retains her own name, 
and conducts her business as formerly, 
with nothing to indicate that her status 
was changed. 

This case is accompanied in L.R.A. 
1915E, 1, by an extensive note on the 
general characteristics and validity of 
common-law marriage. 


Marriage — common law — validity. 
Where by statute marriage is a civil con- 
tract, a so-called common-law marriage 
by present consent, consummation, and 
holding out is held valid in Becker v. 
Becker, 153 Wis. 226, 140 N. W. 1082, 
although the statute requires for a mar- 
riage a license and solemnization before 
a civil officer or clergyman. 

The sufficiency of words and conduct 
to constitute common-law marriage, or 
of circumstantial evidence to imply mar- 
riage, is treated in the note appended to 
the report of the foregoing case in L.R.A. 
1915E, 56. 


Marriage — statutory regulations — 


effect. The effect of marriage statutes 
to abrogate the common law was con- 
sidered in Re Love, 42 Okla. 478, 142 
Pac. 305, annotated in L.R.A.1915E, 109, 
which holds that statutes regulating mar- 
riage are usually directory merely, and, 
when such statutes do not expressly pro- 
hibit or forbid other forms of marriage, 
a common-law marriage, consummated in 
accordance with the rules of the common 
law, is valid. 


Master and servant — construction 
work — assumption of risk. Where a 
portion of a line of railroad in process 
of construction has been completed, in- 
spected, and passed, and a speed of 10 
miles per hour over that portion has been 
authorized, the conductor of a construc- 
tion train carrying materials to the site 
of track-laying operations, and running 
at the rate of 4 miles per hour, is held in 
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Nicholson v. Atchison, T. & S. F. R. 
Co. 95 Kan. 13, 147 Pac. 1123, L.R.A. 
1915E, 417, to assume the risk of in- 
jury from the sinking of an approach to 
a bridge in the completed part of the 
road, due to negligent construction and 
inspection. 


Master and servant — epileptic — 
assumption of risk. That an epileptic 
assumes, in undertaking work about a 
blast furnace, the risk of injury from a 
seizure which causes his fall into con- 
tact with molten metal or cinders, is held 
in the Alabama case of Tennessee Coal, 
I. & R. Co. v. Moody, 68 So. 274, which 
is accompanied in L.R.A.1915E, 369, by 
a note on the liability of the master for 
an injury to the servant other than a 
minor, due primarily to his physical un- 
fitness for the work. 


Mechanics’ lien — necessity for de- 
livery. That an actual delivery upon the 
premises of material sold and furnished a 
contract or for use in the construction 
of a building thereon, is not necessary, as 
against the owner, to vest in the material- 
man a right of lien under the mechanics’ 
lien statutes is held in Thompson-Mc- 
Donald Lumber Co. v. Morawetz, 127 
Minn. 277, 149 N. W. 300, annotated in 
L.R.A.1915E, 302. 

Under the rule adopted by the court 
in Thompson-McDonald Lumber Co. v. 
Morawetz, the owner is not safe, unless 
he is protected by a bond, in settling with 
his contractor after ninety days (or other 
period for filing liens) has expired since 
the last delivery of material upon the 
premises, even if the record is free from 
liens at the time. A lien may be filed 
later for material that he never saw and 
never heard of, and the lien may include 
the price of other material for which no 
lien could be filed on account of expira- 
tion of the lien period, but for the fact 
that it was furnished by the same ma- 
terialmen who furnished the unheard of 
material. So, the owner takes the risk 
in settling without a bond, and a search 
of the mechanics’ lien record is no pro- 
tection to him. But if the interpretation 
is sound, the practical business world, 
except bonding and surety companies, 
may have recourse to the legislature for 
relief. 
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Militia — contract right — power to 
change. Enlistment in the Active Mili- 
tia of the state, save in times of war or 
public danger or disturbance, is volun- 
tary, and is a “contract,” and it is held 
in State ex rel. Lanng v. Long, 136 La. 
1, 66 So. 377, L.R.A.1915E, 235, that 
the state has no power, by the repeal of 
the law under which it was entered into 
(and which is the measure of the rights 
and obligations of the parties thereto) 
and the substitution of another law in 
its stead, to impose upon the other con- 
tracting party more onerous conditions 
and obligations to which he has not given 
his assent. 


Municipal corporation — failure to 
enforce ordinances — liability. A city 
is not liable in a civil action for damages 
for failure of its officers to enforce gov- 
ernmental ordinances enacted in the in- 
terest of the public welfare. The prin- 
ciple of law just stated is held in Everly 
v. Adams, 95 Kan. 305, 147 Pac. 1134, 
annotated in L.R.A.1915E, 448, to apply 
to the case of a woman who was injured 
on her own premises by a vicious cow 
which she was attempting to drive away, 
and which the city officers knew was run- 
ning at large, contrary to an. ordinance 
prohibiting cattle from running at large 
within the city limits. 


Municipal corporation — injury by 
light plant — liability. A municipal 
corporation is held liable in Saulman v. 
Nashville, 131 Tenn. 427, 175 S. W. 532, 
annotated in L.R.A.1915E, 316, for the 
death of a telephone lineman because of 
the negligent maintenance by its employ- 
ees of a heavily charged wire carrying 
the current of a plant operated by the 
municipality to light its streets and pub- 
lic buildings, which charged a guy wire 
of the telephone company with a deadly 
current, since, in performing such ser- 
vice, it is engaged in a private enterprise. 


Negligence — collapse of automobile 
wheel — liability of manufacturer. 
That a manufacturer of automobiles 
ought to have discovered that a wheel 
puchased from another manufacturer 
was defective before placing it in a car 
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is held in Cadillac Motor Car Co. v. 
Johnson, 221 Fed. 801, accompanied with 
supplemental annotation in L.R.A.1915E, 
287, not to render him liable to one who 
purchases the car from a dealer, for in- 
jury through collapse of the wheel, al- 
though his prospectus expressly states 
that the wheels used are the best obtain- 
able. 


Negligence — leaving alcohol in road 
— anticipating injury. Leaving a bot- 
tle of denatured alcohol beside the road, 
after completing work in connection with 
which it has been used, is held in Hall 
v. New York Teleph. Co. 214 N. Y. 49, 
108 N. E. 182, L.R.A.1915E, 191, not 
to render one liable for injury to a child 
who finds it and is burned in attempting 
to set it afire, since such result could not 
reasonably have been expected. 


Nuisance — magazine for high explo- 
sives. The maintenance of a magazine 
for the storage of high explosives is held 
not to constitute a nuisance which will 
entitle the owner of adjoining property 
to damages for depreciation of the value 
of such property because of its presence, 
in the Georgia case of Simpson v. Du 
Pont Powder Co. 85 S. E. 344, L.R.A. 
1915E, 430. 


Officer — reappointment — resig- 
nations — effect. Undated resignations 
placed in the hands of an appointing 
power by persons about to be appointed 
to office are held in People ex rel. Dibelka 
v. Reinberg, 263 Ill. 536, 105 N. E. 715, 
annotated in L.R.A.1915E, 401, to be 
without effect, and their acceptance after 
the appointment does not vacate the of- 
fice. 


Railroad — chill from delay — duty 
to seek shelter. A pedestrian it is de- 
cided in Louisville & N. R. Co. v. Cooper, 
164 Ky. 489, 175 S. W. 1034, accom- 
panied with supplemental annotation in 
L.R.A.1915E, 336, cannot hold a railroad 
company liable for the results of a chill 
caused by delay at a highway crossing on 
a cold night on account of a train stand- 
ing on the crossing in violation of the 
terms of a statute, if stores open and 
warm adjoin the highway at the cross- 
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ing in which he might have secured shel- 
ter until the train was moved. 


Railroad — crossing accident — neg- 
ligence of child guest in vehicle. A 
twelve-year old boy riding in a delivery 
wagon by permission of the driver is 
held negligent in the Maine case of 
Crosby v. Maine C. R. Co. 93 Atl. 744, 
in permitting the vehicle to be driven 
over a railroad crossing with which he 
is familiar, while all its occupants are 
engaged in play, and paying no attention 
to the possible approach of trains, so as 
to preclude recovery for injury caused 
by the vehicle being struck by a train 
while on the crossing. 

The authorities dealing with the per- 
sonal contributory negligence of a person 
riding in a vehicle driven or controlled by 
another at a railroad crossing, are ap- 
pended to the foregoing case in L.R.A. 
1915E, 225. 


Sale — implied warranty that article 
may be used. That one selling a sec- 
ondhand hearse not fit for use cannot re- 
tain the purchase price, although he ex- 
pressly refused to warrant its condition, 
and advised the purchaser to see it, since 
he was bound to furnish an article ca- 
pable of being used, is held in the North 
Carolina case of Hall Furniture Co. v. 
Crane Breed Mfg. Co. 85 S. E. 35, 
L.R.A.1915E, 428. 


Sheriff — liability for act of deputy 
— arrest not in official capacity. An 
arrest by a deputy sheriff under circum- 
stances not authorized by statute, as 
where he has no warrant, or reason to 
believe that the person arrested has com- 
mitted a felony, and no offense has been 
committed in his presence, is not in his 
official capacity, and therefore it is held 
in Jones v. Van Bever, 164 Ky. 80, 174 
S. W. 795, accompanied by supplemental 
annotation in L.R.A.1915E, 172, that the 
sheriff is not liable for his act. 


Tax — effect of receiv-rship on lia- 
bility for. The property of a corpora- 
tion is held not relieved from taxation 
in Coy v. Title Guarantee & T. Co. 220 
Fed. 90, annotated in L.R.A.1915E, 211, 
by placing it in the hancs of a receiver, 
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but the claim for taxes is paramount to 
all other claims, although under the laws 
of the state taxes are neither a lien nor 
a debt. 


Telephone — making subscribers re- 
sponsible for long-distance messages — 
reasonableness. A rule of a telephone 
company requiring a subscriber to pay 
for all long-distance messages originat- 
ing from his telephone, whether O. K.’d 
by him or not, is held reasonable in the 
Arkansas case of Southwestern Teleph. 
& Teleg. Co. v. Sharp, 177 S. W. 25, 
L.R.A.1915E, 323, which appears to be 
the first decision passing on the question. 


Timber — reservation of title — 
right to annual product of trees. A 
reservation by a grantor of real estate, of 
the timber growing thereon, with the 
right to remove it within a specified time, 
is held not to include title to the annual 
product of the trees after it has ripened 
and fallen to the ground in Vincent v. 
Haycraft, 158 Ky. 845, 166 S. W. 613, 
L.R.A.1915E, 307. 

The case of Red Cypress Lumber Co. 
v. Beall, 5 Ga. App. 202, 62 S. E. 1056, 
holding that turpentine and the right to 
take it from the trees are appurtenances 
of the timber, and not of the land, where 
the land and timber are owned by dif- 
ferent persons, is quite consistent with 
Vincent v. Haycraft, inasmuch as the lat- 
ter holds that not until the mast had 
ripened and fallen to the ground did the 
right to it reside in the owner of the 
land. 

No other authorities have been found 
on the question. 


Vendor and purchaser — vendee in 
possession — liability to account. That 
one who has been in possession of land 
under a parol contract for its purchase is, 
where the vendor refuses to perform, lia- 
ble to account for rent only from the 
time when the contract was disaffirmed, 
is held in Grainger v. Jenkins, 156 Ky. 
257, 160 S. W. 926, annotated in L.R.A. 
1915E, 404. 


Water — flooding riparian property 
— liability of public service corpora- 


tion. There appears to be but little au- 











thority on the question whether a cor- 
poration may be relieved from liability 
for a temporary injury on the ground 
that the damage inflicted was necessary 
to enable it to meet its obligations to the 


public. The decision in the Michigan 
case of Taylor v. Indiana & M. Electric 
Co. 151 N. W. 739, annotated in L.R.A. 
1915E, 294, that a corporation organized 
to generate electricity to supply consum- 
ers with power and light cannot escape 
liability for emptying its pond, for the 
purpose of making repairs on its wheels, 
so rapidly that lower riparian property 
is inundated, on the theory that it was 
necessary to do so to meet its obliga- 
tions to the public, appears to be sound 
in principle, and is supported by what 
authority has been found on the ques- 
tion. 


Weapon — injury from discharge of 
gun — liability. Where a person is in- 
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jured by the accidental discharge of a 
gun in the hands of another, the test of 
liability, it is laid down in the Oklahoma 
case of Annear v. Swartz, 148 Pac. 706, 
is not whether the injury was accidental- 
ly inflicted, but whether the defendant is 
free from all blame. 


Supplemental annotation on the civil 
liability for injury by negligent discharge 
of firearms accompanies the foregoing 
case in L.R.A.1915E, 267. 


Witness — husband and wife — by- 
stander — privilege. Where the pres- 
ence of bystanders at a conversation be- 
tween husband and wife is a mere casual 
incident, not in any sense sought for by 
the latter, the communication, it was de- 
cided in Conrad v. Roberts, 95 Kan 180, 
147 Pac. 795, L.R.A.1915E, 131, will be 
held privileged in an action of slander 
brought against her. 


Recent English and Canadian Decisions 


[Note.—The more important of these decisions will be reported, with full annotations in 


British Ruling Cases. } 


Contracts — written instrument — 
variation of terms by verbal agreement 
— evidence — admissibility. That the 
principle which has been laid down in 
some cases that evidence is not admis- 
sible to prove a parol variation of a con- 
tract which is required to be in writ- 
ing is too broad, the true rule being that 
where the agreement varying a contract 
which would be invalid if it were not 
in writing is itself of such a character 
that it is bound to be in writing, then 
unless it is in writing it cannot be re- 
lied on to vary or rescind the original 
contract, and must be disregarded; but 
that if, on the other hand, there is noth- 
ing in the terms of the new contract 
which necessitates a written contract, 
then although the original contract was 
one which was bound to be in writing, 
the new parol contract can be enforced 
because, although it is not in writing, it 
is nevertheless an effective contract,—is 
held in Williams v. Moss’ Empires 
[1915] 3 K. B. 242. 





Insurance — accident policy — ex- 
ception of accident caused by anything 
“swallowéd, administered or inhaled” 
— unintentional asphyxiation. That the 
exception, in a policy of accident insur- 
ance, of liability in case of death or dis- 
ablement “by accident directly or indi- 
rectly caused to any extent by medical or 
surgical treatment, or fighting, balloon- 
ing, racing, self-injury or suicide, or any- 
thing swallowed or administered or in- 
haled,” includes death resulting from un- 
intentional asphyxiation by coal gas, the 
context being insufficient to confine it to 
cases of voluntary inhalation,—is held in 
Re United London & S. Ins. Co. [1915] 
2 Ch. 167, 31 Times L. R. 419, revers- 
ing 31 Times L. R. 202. 


Insurance — fire policy — storage of 
gasolene as breach of condition. Keep- 
ing a barrel of gasolene under a plat- 
form running up to the building insured, 
and about 15 or 16 feet therefrom, from 
which the daily supply of gasolene for 
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the engine in use in the building was ob- 
tained, is neither a breach of a condition 
in a policy of fire insurance avoiding it 
if more than five gallons of gasolene are 
“kept or stored” at one time in the build- 
ing containing the property insured; nor, 
where the insurer when issuing the policy 
knew that a gasolene engine had been in- 
stalled in the building for use in manu- 
facturing, and must have known that a 
reasonable supply of gasolene for feeding 
it would be kept close at hand, a circum- 
stance material to the risk, which the per- 
son insured is bound to disclose without 
being asked. Evangeline Fruit Co. v. 
Provincial F. Ins. Co. 51 Can. S. C. 474. 


Libel — publication — sending com- 
munication in unclosed envelope. The 
fact that the postoffice authorities have 
the right to examine matter mailed in 
unclosed envelopes to see if it is entitled 
to reduced postage raises no presumption 
of fact that they have done so; there- 
fore the sending of a libelous communi- 
cation, addressed to the person libeled, 
through the mail in an unclosed envelope 
is no evidence of publication unless it 
can be shown that the contents of the 
envelope were in fact examined by the 
postoffice authorities. Nor is publica- 
tion by the defendant shown by proof 
that the contents of the envelope were 
examined, out of curiosity, by a servant 
in the house of the recipient, in breach 
of his duty and outside the ordinary 
course of his business. Huth v. Huth 
[1915] 3 K. B. 32. 


Periury — sufficiency of oath. The 
defense in a prosecution for perjury that 
the witness was not duly sworn is not 
available where such person went 
through the ceremony accepted as the 
taking of an oath in the form usual with 
his race and class, knowing and intend- 
ing that his testimony should be received 
and acted upon as evidence given under 
oath. Shajoo Ram v. Rex, 51 Can. S. C. 
392. 


Railroads — burning worn-out ties 
— injury from spread of fire — limita- 
tion of acticn for. Damage or injury 
from the spreading of a fire originating 
from the burning of worn-out ties by a 
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railway company on its right of way, in 
performance of its statutory duty to 
keep the right of way free from unneces- 
sary combustible matter, is caused by 
reason of the “operation of the railway” 
within the meaning of a special statute 
whereby the right of action for damage 
or injury thereby occasioned is prescribed 
by one year. Greer v. Canadian P. R. 
Co. 51 Can. S. C. 338. 


Specific performance — land con- 
tracts — misrepresentation — right to 
decree with compensation The right 
of a purchaser of land to obtain a decree 
for specific performance of the contract, 
with compensation, applies only where 
there is a deficiency in the subject-mat- 
ter described in the contract; and does 
not apply to a claim based upon a repre- 
sentation made not in the contract, but 
collateral to it. In the latter case the 
remedy is rescission, or a claim for dam- 
ages for deceit where there is fraud, or 
for breach of a collateral contract if 
there has been one. Rutherford v. Ac- 
ton-Adams [1915] A. C. 866. 


Trial — verdict — propriety. <A ver- 
dict for one sum in favor of “the plain- 
tiff” in an action by a married woman for 
injuries sustained by her in consequence 
of defendant’s negligence, and by her 
husband for damages for the loss of ser- 
vices of his wife in consequence of such 
injuries, there being nothing to show for 
which plaintiff the verdict was given, is 
not one upon which a judgment can be 
entered for either the husband or the 
wife. Earley v. Winnipeg Electric R. 
Co. 25 Manitoba L. Rep. 443. 


Wills — soldier in actual service — 
gift to attesting witness — validity. 
That the provision of the English wills 
act invalidating bequests to attesting wit- 
nesses applies only to wills made in pur- 
suance of its provisions, and therefore 
does not apply to a will made by a soldier 
in actual military service, who by the 
terms of the act “may dispose of his per- 
sonal estate as he may have done before 
the making of this act,” is held in Re 
Limond [1915] 2 Ch. 240. 





is brow enwreathed with holly never sere, 
Old Christmas comes to close the waning year.” —Bampfylde. 


Old Time Christmas Dinners. A 
rhymester has dilated humorously on the 
menu of a Christmas dinner of the olden 
time: 


“They served up salmon, venison and wild 
boars 

By hundreds and by dozens and by scores, 

Hogsheads of honey, kilderkins of mustard, 

Muttons and fatted beeves, and bacon swine, 

Herons and bitterns, peacocks, swan and 
bustard, 

Teal, mallard, pigeons, widgeons and in fine 

Plum puddings, pancakes, apple-pies and cus- 


rd, 
And therewithal they drank good Gascon 
wine, 
With mead, and ale and cider of our own, 


For porter, 
known.” 


punch and negus were not 


A boar’s head was essential to a well- 
regulated Christmas dinner, and was not 
only considered very good eating, but 
ornamental as well. 


A student of Queen’s College, Oxford, 
is said to have been walking in Shotover 
Forest, studying Aristotle, when a boar 
rushed out at him, but with great pres- 
ence of mind he crammed the book down 
the beast’s throat and choked it. Of 
course, a poor student could not waste 
a good Aristotle by losing it in the neck 
of a boar, so the head was cut off and 
the book recovered. But a good boar’s 
head could not be wasted any more than 
a classic tome, so it was taken to the 
college, and was roasted and eaten. This 
is said to have been the origin of the dish 
in college. 


Revels at Gray's Inn. Gray's Inn 


clings tenaciously to tradition. Within 
its walls may still be heard the “moot- 
ings” at which some knotty point of law 
is discussed in the presence of an emi- 
nent Queen’s counsel. The students still 
drink “to the glorious, pious, and im- 
mortal memory of good Queen Bess,” 
whose portrait hangs in the place of 
honor over the benchers’ table. On grand 
nights there is still the offering of wine, 
with a morsel of bread upon a silver 
plate——an almost sacramental observ- 
ance. And now the honorable Society 
seeks to restore, in modified measure, 
that reputation for revels which Queen 
Elizabeth acknowledged when she praised 
Gray’s Inn as “an house she was much 
indebted to, for it always studied for 
some sports to present to her.” Three 
or four years ago there was a masque, 
such as Burleigh, the great minister, de- 
lighted to witness, and recently there 
was a revivial of “The Comedy of Er- 
rors,” as it was doubtless presented three 
hundred and one years ago. With the 
Middle Temple, Gray’s Inn shares the 
glory of being the only existing place in 
which plays of Shakespeare saw light. 
In “Gesta Grayorum” occurs the earliest 
reference to “The Comedy of Errors,” 
which was produced among some tumult, 
owing to the overcrowding of the hall, 
for we are told that the night “began and 
continued to the end in nothing but con- 
fusion and errors; whereupon it was 
ever afterwards called the night of er- 
rors.” No finer setting could be imagined 
than the bare boards of the beautiful 
hall, beneath the hammer-beam roof, with 
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a background of a richly-designed oak 
screen, to which age had given a bur- 
nished lustre. The costumes were faith- 
ful reproductions of the dresses of the 
period. Serving-men held torches to 
light the play, as in 1594, and at the close 
of the play the actors, kneeling in a row, 
delivered that curious supplication, 
known as the “Queen’s Prayer,” from the 
play of “Ralph Roister Doister,” which 
Her Majesty’s servants were wont to 
speak at the conclusion of their perform- 
ance. Supper was eaten to the music of 
lutes, viols, and virginals from the min- 
strels’ loft. The whole spectacle was a 
delightful revival of the drama of ancient 
times.—Old English Customs. 


Dead to the Court. A queer case oc- 
curred in the state of Louisiana. A man 
disappeared. He was thought to be 
dead, and his effects were distributed. 
He came back after twenty years, and 
went into the court issuing the decree, 
and asked the judge to issue an order to 
give him his property. The judge said: 
“In the eye of this court you are dead. 


This is not the place for you to get 
mistakes rectified. Get a lawyer and he 
will tell you what to do.” The man per- 
sisted, and said he “wanted his property, 
and it was an outrage to deprive him of 
it another day.” The judge said: “TI tell 
you that in the eye of this court you are 


dead. Sheriff, take this applicant out 
of court.”—Chicago News. 


In the Third Person. In a homicide 
case in Arizona the witness was relating 
a conversation he had with the defend- 
ant, in which the latter admitted having 
shot the deceased, and stated the cir- 
cumstances under which he had done so. 
The counsel for the defendant, on cross- 
examination, was endeavoring to show 
that the alleged admission was simply a 
relation by the defendant of what some- 
body else had told him concerning the 
shooting, and not a narrative of anything 
he had done himself. 

“Did he,” said the lawyer, “in telling 
of the shooting narrate the facts in the 
first person or in the third person?” 

“There wasn’t any third person there,” 
replied the witness. “The defendant and 
I were the only persons in the wagon.” 
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“I mean,” said the attorney, “what 
form of expression did he use in speak- 
ing of the shooting? Did he say, ‘he 
did it,’ or did he say, ‘I did it’?” 

“He said he did it himself,” was the 
answer. “He never said you done it. He 
never mentioned your name. Nobody 
who knows you would ever charge you 
with shooting anything bigger than a 
jack rabbit.” 


Isn't So. It was an insurance case 
that was on trial in Prescott, Arizona. 
A witness testified to an alleged practice 
of insurance companies, whereupon the 
Judge presiding scowled and remarked: 
“Everybody knows that isn’t so.” The 
counsel for the company sprang to his 
feet ina rage. “I object,” said he, “to the 
remark of the Court. It is rank mis- 
conduct.” “Your objection is sustained,” 
said his Honor. “I had no right to make 
that remark. I instruct you, gentlemen 
of the jury, to disregard the interruption 
of the court. I had no right to make it, 
—but then everybody knows that is’nt 
so.” 

Safety First. In one of the rural com- 
munities of central California a recently 
elected constable was called upon to levy 
an execution upon certain personal prop- 
erty belonging to a rather bellicose de- 
fendant. During the argument which 
ensued, the defendant hit the constable 
in the eye, and immediately rushed off 
to the newly elected justice of the peace, 
and stated that he wished to plead guilty 
to a charge of assault upon the constable. 
The justice advised him that no such 
charge had been made, but the bellicose 
one insisted that it was the law that if 
one should plead guilty to a charge which 
had not been made, but was about to be 
made, the maximum fine was $1. The 
judge accepted this version of the law, 
and promptly fined the appellant the sum 
of $1. The assaulter, being without 
funds, thereupon borrowed $1 from the 
justice of the peace, and paid his fine. 
The luckless constable is now having the 
law carefully examined to determine 
whether or not he has any cause of action 
against the justice of the peace. 


A Good Mule. A few years ago in 





Quaint and Curious 


an action brought in a circuit court of 
Mississippi to recover full value for a 
mare mule killed by a train of the Y. & 
M. V. R. R. Co., the plaintiff, a sub- 
stantial farmer, took the stand in his 
own behalf, and being examined by his 
counsel, Judge E. D. Dinkins, on the 
question of the value of the animal, tes- 
tified as follows: 

Q. Who was the owner of that mule, 
Mr. Evans? 

A. I were. 

Q. What was its age? 

A. Just coming three. 

Q. What was its height ? 

A. Hit were a large mule, sixteen 
hands high. 

Q. Do you know its weight? 

A. Yes, sir, hit had just been weighed, 
twelve hundred pounds. 

Q. What can you say about its quali- 
ties, whether gentle or not? 

A. Gentle as a dog, my little children 
could go between hits legs. 

Q. Well, what about its work quali- 
ties ? 

A. Fine sir, you couldn’t stall that 
mule nowheres. 

Q. What was its color? 

A. Hit were a rich dark red, sir, yes 
sir. 

Q. I believe you have not told us the 
sex of your mule, Mr. Evans. 

A. Hit were good, sir, yes, sir, hit 
were good. 

Q. Well, was it a mare or horse mule? 

A. Hit were a mare mule, sir, yes, 
hit were a mare. 


Solace in Imprisonment. I started to 
read the Bible from cover to cover. 
How many of you who read this have 
ever read that book of books all through ? 
How many of you will ever read it as 
long as you can get anything else to read? 
Not one in a hundred, I'll wager. Well, 
you'll miss something, let me tell you, 
if you don’t read it. I read it through 
from end to end, twice over, during that 
first month, and I didn’t have a dull 
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hour the whole time. Putting its sacred 
character aside altogether, the Bible 
ought to be read by everybody for the 
worldly wisdom it contains, and I be- 
came more and more surprised every 
day that I had never discovered this fact 
before. Hafiz, Omar Khayyam, and Co. 
are simply “not in it” with the Bible, if 
you will but take the trouble to think as 
you read, and I hold the opinion that if 
my imprisonment had done nothing else 
for me, the new ideas and the new out- 
look on life that I got from that month’s 
close thoughtful reading of the Scrip- 
tures would have been ample compensa- 
tion for the inconvenience I suffered. 
I don’t want to be misunderstood, so 
I will say that my remarks on this head 
are not to be taken as an admission that 
I “got religion” during the process, be- 
cause, as a matter of fact, I was no more 
religious when I had finished the course 
of reading than I had been at the start. 
I am not touching upon the question of 
religion at all, and my recommendation 
to read the Bible is based on the con- 
viction that it is one of the best store- 
houses of secular wisdom in existence. 
—A Holiday in Gaol. 


Trial by Jury. “Gentlemen of the 
jury, are you agreed upon your verdict ?” 
asked the judge presiding over a Texan 
court. 

“We are,” responded the foreman. 

“Do you find the prisoner guilty or 
not guilty?” 

“We do.” 

“You do? Do what?” exclaimed the 
startled judge. 

“We find the prisoner guilty or not 
guilty,” answered the foreman. 

“But, gentlemen, you cannot return a 
verdict like that.” 

“Wal, I don’t know,” the foreman re- 
sponded. “You see, six of us find him 
guilty and six of us find him not guilty, 
and we've agreed to let it go at that.”— 
New York Times. 





Books will speak plain when counselors blanch.—Bacon. 


By Harry A. Cushing 
New York). 


“Voting Trusts.” 
(The Macmillan Company, 
$1.50. 

This seems to be the first separate and ex- 
tended treatment of this chapter in recent 
corporate history. The book covers the early 
history of voting trusts and their more recent 
development. It is divided into three main 
discussions,—the significance, the contents, 
and the law of voting trusts. It also contains 
a number of forms relating to such agree- 
ments. 

The volume will prove to be of real interest 
and value to investors, business men, trust 
company officials, and lawyers. 


“A History of Currency in the United 
States.” By A. Barton Hepburn, LL. D. 
(The Macmillan Company, New York). $2.50. 

In his preface the author states his aim to 
be to place before the public all the essential 
facts as to currency, coinage, and banking 
from the wampumpeag currency of the colo- 
nies to the notes of the Federal reserve banks, 
together with the indispensable political his- 
tory connected therewith. 

“The volume deals fully and explicitly with 
our coinage laws and coinage by our mints; it 
gives the complete history of the national 
banking system, and contrasts and compares 
the banking systems of the various states. It 
relates the history of the legal tender notes 
and discusses them as a substitute for taxa- 
tion, touching upon the political history of 
the period inasmuch as the question of the 
legality of these notes was made a political 
issue; the history of the silver controversy 
is fully told, especially from the so-called 
‘crime of 1873;’ the various international ef- 
forts in favor of the bimetallic standard are 
likewise set forth.” 

The volume is a busy man’s library, replete 
with information gathered from sources in- 
accessible to the general reader. 

A bibliography points the way to further 
and more extended research. 


“The Reconciliation of Government with 


Liberty.” By John W. Burgess, Ph. D., Ju. D., 


LL. D. (Charles Scribner’s Sons, New York). 
$3.50 net. 

The learned author of this thoughtful work 
presents therein a concise study of the his- 
torical development of the state. He believes 
that a correct and profound appreciation of 
this development will tend to reconcile gov- 
ernment and liberty, and prevent divergence 
towards despotism on the one side or anarchy 
on the other. 

The efforts of Asia, Europe, and America 
to solve this question in both ancient and mod- 
ern times is discussed in a scholarly and 
illuminating way that makes the work well 
worthy of perusal. 


“The Neutrality of Belgium.” By Alex- 
ander Fuehr, Doctor of Law. 12 mo. Cloth; 
248 pages; with facsimile documents. Price 
$1.50, net; by mail $1.62. Funk & Wagnalls 
Company, Publishers, New York. 

This is the first attempt by a man of some 
distinction in international law to set forth 
a study of the German legal view point on 
the question of Belgium’s standing as a neutral 
at the time of the outbreak of the war. 

Dr. Fuehr makes three claims which have 
not heretofore been thus carefully presented 
for the consideration of Americans, and which 
are likely to challenge attention. 


(1) That Belgium was not neutral territory 
when the German Army invaded it. 

(2) That, according to the law of nations, 
the treaty guarantying Belgium’s neutrality 
has been void for many years and has been 
considered so by Great Britain, prior to the 
war. 


(3) That, even if the guaranty treaty had 
still been in force, international law fully per- 
mitted Germany to invade Belgium under the 
particular circumstances. 


In his efforts to sustain these claims, the 
author cites treaties, documents, legal authori- 
ties, press articles, and affidavits, and gives 
full account of the origin and breakdown of 
Belgium’s neutrality. 

The book is of timely interest and perhaps 
of unusual historical importance. 
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“Socialized Germany.” By Frederic C. 
Howe, LL. D. (Charles Scribner’s Sons, New 
York). $1.50 net. 

This book, largely prepared before the out- 
break of the European war, is published partly 
as an explanation of the effi tency which Ger- 
many has shown in the conflict, but primarily 

“as a suggestion of a new kind of social 
statesmanship which our own as well as other 
countries must take into consideration if they 
are to be prepared to meet the Germany which, 
in victory or defeat, emerges from the war. 

The author points out that while the dignity 
and personal liberty of the individual German 
is on a lower plane than in America, yet that 
his daily and hourly needs are better cared 
for, and that he is more efficient. 

The work contains an interesting and valu- 
able discussion of such subjects as “The The- 
ory and Extent of State Socialism;” “State- 
Owned Railways ;” “Care of the Unemployed ; re 
“Labor and Industrial Courts ;” “Social In- 
surance and Social Democracy ” “Education ;” 
“Health” and “Municipal Socialism.” The 
volume, however, is not a plea for socialism. 
The author believes that, with special privi- 
leges abolished and industrial freedom as- 
sured, society would realize an approach to 
economic justice that would exclude the 
necessity of socialism. 


“A Sketch of English Legal History.” 
By Frederic W. Maitland, LL. D., D. C. L. 





eal. 

The High Cost of Appeals i in Virginia, and 
Certain Suggested Remedies.” 1 Virginia Law 
Register, 401. 

Army and Navy. 

“Set the Eagle Free.’ ys Maga- 
zine, November, 1915, p. 513 
Attorneys. 

“The Commercial Lawyer and His Local 
Status.”—26 American Legal News, 27. 

“The Lawyer and Democracy.”—49 Am- 
erican Law Review, 734 
Banks. 

“Can Congress Confer Trust Powers on 
—_— Banks ?”—26 American Legal News, 


“Modern Banking and Trust Company 
Methods.”—32 Banking Law Journal, 709. 

“Rediscounts under Federal Reserve Sys- 
tem and Requirements as to Certified Financial 
Statements.”—21 Trust Companies, 339. 

“The Law of Banking.”—32 Banking Law 
——- 703. 

usiness. 

“How about Business after the War?”— 
Everybody’s Magazine, November, 1915, p. 590. 
Citizenship. 

“The American Citizen.”—22 The Bar, 16. 
Conflicting Laws. 

“The Recognition of the Jewish Law in 
Private International Jurisprudence.”—49 Am- 
erican Law Review, 747. 








New Books and Periodicals 


Recent Articles of Interest to Lawyers 
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and Francis C. Montague, M. A. Edited with 
notes by Professor James F. Colby. ; 
Putnam’s Sons, New York). $1.50 net. 
This is a reprint of a series of articles upon 
the chief epochs in the history of English law 
which were contributed to “Social England.” 
They constitute a brief but comprehensive and 
untechnical account of the origin and growth 
of English law, and are particularly adapted 
to law students, for whose benefit various ex- 
planatory notes have been added. The value 
of the book is further enhanced by appendices 
containing supplementary readings upon im- 
portant subjects briefly treated in the text. 
There is also a list of recommended readings 
upon the various topics. 
“Clark’s Criminal Law.” 


kell. 
75 





By William Mi- 
3d ed., about 600 pages, Hornbook Series. 


“Rulings by the Civil Courts Governing 
Religious Societies.” By G. M. Boush. Size 
6 x 9, 215 pages, Buckram. $3.00 
“Law of Draymen, Freight Forwarders, 
and Warehousemen.” By Gustav H. Bunge. 
Buckram. $5.00. 
— Form Book.” 1 vol. Buckram. 

“Annotated Consolidated Laws of New 
York.” 1915 Supplement to Birdseye, Cum- 
ming & Gilbert, vol. 10. $7.50. 

“Selected Cases and Statutes on the Law 
of Bankruptcy.” Edited and Annotated. By 
S. Williston. 2d ed. $5.00. 


Constitutional Laws. 

“Judicial Protection of Private Rights.”— 
19 Law Notes, 

“Religious Liberty in the American Law.” 
—10 Illinois Law Review, 190 

“The Courts and Constitutional Restric- 
tions.”—26 American Legal News, 

“The Prohibition Laws Judicially Con- 
sidered.”—22 The Bar, 15. 

Contempt. 

“Can a Child Trust the Law?” (Contempt 
of Judge of Juvenile Court in Refusing to 
Disclose Communications Made to Him by De- 
linquent Child.) —22 The Bar, 27. 

ontracts. 

“Validity of Contracts between Neutrals and 
Belligerents.”—81 Central Law Journal, 273. 
Copyright. 

“Copyright in Canada.”"—49 American Law 
Review, 675 
Corporation. 

“Promoters’ Liability to the Corporation.”— 
6 Contemporary Law Review, 33. 

“Requirements and Duties of Trustees in 
Connection with Corporate Reorganizations.” 
—21 Trust Companies, 343. 

Courts. 

“The Courts and the Papermitls.” (Rising 
Flood of Case Law.)—10 Illinois Law Re- 
view, 157. 

- Misuse of Precedent.”—19 Law Notes, 


af. 
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Criminal Law. sa 7 

“Executive, Legislature, and Judiciary in 
Pardon.”—49 American Law Review, 

“Findings and Recommefdations of _,the 
Chicago Council Committee on Crime. —6 
Journal of Criminal Law and Criminology, 323. 

“One Hundred Female Offenders.”—6 Jour- 
nal of Criminal Law and Criminology, 385. 

“The Criminal Codes of. Pennsylvania. —6 
Journal of Criminal Law & Criminology, 323. 

“The Function of Punishment.”—6 Journal 
of Criminal Law and Criminology, 422. 

“The Passing of the Bertillon System of 
Identification.”—6 Journal of Criminal Law 
and Criminology, 363 
Criminology. 

“A Sing-Sing Burglar.”"—The Fra, October, 
1915, p. 5. 

Damages. ; 

“Problems in Profits and Damages in Pat- 
ent Accountings.”—3 Virginia Law Review, 
34. 


Evidence. h 

“Can a Child Trust the Law?” (Confidential 
Nature of Communications by Child to Judge 
of Juvenile Court.)—22 The Bar, 27. 

“Chemical Erasure and Restoration of Ink 
Writing.”—8 Lawyer and Banker, 314. 

“The Burden of Proof of Chastity of 
Woman in Prosecutions for Seduction.”—3 
Virginia Law Review, 25 
Ferries. 

“Disturbance of Ferries.’-—19 Law Notes, 

0. 


Fiction. 

“An Interrupted Holiday.”—Wide World 
Magazine, November, 1915, p. 27. 

“Destiny..—The American Magazine, No- 
vember, 1915, p. 23. 

“Harlequin to the Rescue.’”—Scribner’s 
Magazine, November, 1915, p. 545. 

“The Real Adventure.”—Everybody’s Maga- 
zine, November, 1915, p. 598. 

Finance. 

“How the Anglo-French Loan Affects Our 
International Credit and Trade Position.”—21 
Trust Companies, 331. 

“*Trade Acceptances’ as the Coming Credit 
Medium in American Business Relations.”—21 
Trust Companies, 349. 

Insurance. 

“Burial Associations and the Law.”—26 Am- 
erican Legal News, 13. 
Intoxicating Liquors. 

“Prohibition.”—North 
November, 1915, p. 702. 
Jewish Law. 

“The Recognition of the Jewish Law in 
Private International Jurisprudence.”-—49 Am- 
erican Law Review, 

Juvenile Offenders. 

“Questionnaire on Delinquency in Youths 
and Adults and Its Treatment by the Courts.” 
nn Journal of Criminal Law and Criminology, 


Law Reform. 
“The Problem of Reforming Judicial Ad- 


American Review, 
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ministration in America.”—3 Virginia Law Re- 
view, 1 
Master and Servant. 

“Assumption of Risks Arising from Mas- 
a s Negligence.”“—81 Central Law Journal, 


“The Jurisprudence of the Workmen’s Com- 
pensation Laws.”—63 University of Pennsyl- 
vania Law Review, 823. 

axim. 

“Ignorance of the Law Excuses No One.” — 
8 Lawyer and Banker, 319. 

Monroe Doctrine. 

“Shall We Defend the Monroe Doctrine?” 
—North American Review, November, 1915, 
p. 681. 

Neutrality. 

“Our Issue with England over Cotton 
Shipped to Neutral Countries.”—81 Central 
Law Journal, 291. 

New Trial. 

“History and Development of the Motion 
for New Trial.”—8 Lawyer and Banker, 332. 
Officers. 

“Officer Holding Over after Expiration of 
Term.”—1 Virginia Law Register, 415. ; 
Patents. 

“Problems in Profits and Damages in Pat- 
a Accountings.”—3 Virginia Law Review, 
Practice Act. 

“The New Jersey Practice Act of 1912.”—3 
Virginia Law Review, 18 
Practice and Procedure. 

“Regulation of Judicial Procedure by Rules 
of Court.”—10 Illinois Law Review, 163 
Public Defender. 

“On the Public Defender.’—6 Journal of 
Criminal Law and Criminology, 370. 

Public Lands. 

“Uncle Sam and the Desert Farmer.”—81 
Central Law Journal, 309. 

ailways. 

“What is the Matter with Railway Regula- 
tion?”—North American Review, November, 
1915, p. 736. 

Records. 

“The Impractical Torrens System.”—8 Law- 
yer and Banker, 345. 

“Why the Torrens Act was First Enacted in 
os aaalinte Lawyer and Banker, 352. 

ale. 

“The Cunning Livery.” (Remedies for De- 
ceit in Sale.)—49 American Law Review, 641. 
Trade Commission Law. 


“Intent of Trade Commission Law.”—22 
The Bar, 31. 


Tradename. 
“Justice, Commercial Morality, and the Fed- 
- Supreme Court.”—10 Illinois Law Review, 


Trusts. 
“Proper Compensation to Trustees under 


Mortgages Securing Bond Issues.”—21 Trust 
Companies, 336. 


ar. 
“Validity of Contracts between Neutrals and 
Belligerents.”—81 Central Law Journal, 273. 











A Record of Bench and Bar 


Lord Reading 
Lord Chief Justice of England 


HE Lord Chief Jus- 
“tice of England re- 
5, cently came to this 
country as a mem- 
xY ber of the Allies 
. < ¥ Loan Commission. 

<j # It was rather an un- 

usual mission for a 
judge, to visit us as a 

, leading negotiator for 
a great international credit, but he has 
shown in this, as in the many parts he 
has played in life, a versatility usually re- 
garded as less British than American. 

The career of Lord Reading, still bet- 
ter known to most American readers as 
Sir Rufus Isaacs, than by the title con- 
ferred on him when he was made Lord 
Chief Justice of England, is an encour- 
agement to young men. He did not read- 
ily discover his life work. It was only 
after several experiments in various lines 
of endeavor that he came into his own. 
Of a family of London traders, he was 
doubtless expected to follow the family 
trade. He did not. He ran away to sea 
instead, and discovered soon enough that 
a life before the mast was not to his lik- 
ing. Later he went to Magdeburg as 
agent for his father’s firm, and in this 
position, which he occupied for about 








two years, he acquired a knowledge of 
mercantile life which was, no doubt, of 
considerable use to him when he started 
his career at the bar. Then he became a 
member of the stock exchange, but this 
venture proved unsuccessful. 

“At twenty-six,” observes the Chicago 
Herald, “he determined to become a 
barrister. He was told he was too 
old, but he went ahead, and got him- 
self ‘called. For two years he waited 
for a brief; his first case was the defense 
of a person accused of selling rotten figs. 
He did not win it. The prosecutor chal- 
lenged the judge to sample the figs. His 
lordship resigned in favor of Mr. Isaacs. 
Mr. Isaacs requested his client to set an 
example. The client preferred to lose 
his case, and the barrister folded up his 
brief. For several years his practice was 
confined to small commercial cases. 

“Then somehow or other he ‘found 
himself.’ Probably his variegated early 
experience stood him in good stead. His 
stock exchange venture possibly culti- 
vated that astonishing memory he showed 
in the case of Whittaker Wright, the 
notorious swindling promoter, where for 
seven or eight hours he dealt with a 
most intricate array of figures, and never 
used a note. And his early adventure at 
sea may have helped in the investigation 
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of the Titanic disaster, and in other noted 
maritime cases. 

“At thirty-eight he ‘took silk,—was 
named ‘king’s ‘counsel.’ At forty-four 
he was elected to the commons, and the 
first time he ‘stood,’ which doesn’t often 
happen nowadays. At forty-nine he 
was solicitor general, a year later was 
attorney general, and two years later was 
the first attorney general to be also a 
member of the Cabinet—something more 
than ‘the principal law officer of the 
Crown.’ And at fifty-three he was Lord 
Chief Justice; he had’ won the crowning 
prize of the British barrister. 

“A capacity for hard work, for con- 
centration of mind upon the immediate 
subject, together with a temper that re- 
fuses to find failure discouraging, and 
also refuses to regard the hardest work 
too seriously, may be termed the secret of 
his success. Of the latter trait his mirth- 
ful recipe for success at the bar gives 
proof. Here it is: 

“ “But three things are essential to suc- 
cess at the bar: The first is, high animal 
spirits ; the second is, high anin ral spirits ; 
the third is, high animal spirits. If in ad- 
dition a young man will take the trouble 
to read a little law, I do not think it will 
impede his progress.’ ” 

During his visit here Lord Reading re- 
ceived many honors from American jur- 
ists. When in Chicago he addressed 

2,000 judges and lawyers gathered at a 
Midday Club luncheon. In the course 
of his remarks he stated that, contrary 
to the opinion of some, the aim of law- 
yers is to aid justice. He said: “There 
are those who think the object of the 
members of the bar is to twist justice. 
They are wrong. A member of the bar 
who is taking part in the administration 
of the court is there to assist justice. 

“T never take my seat on the bench 
without realizing the debt that we as 
judges owe to the bar which practises 
before us. 

“In our country we have been striving 


to get rid of the legal formalities, and 
the jargon which surrounds the law. 


We have attempted to get at the realities, 
as our desire is to get at the merits of 
the case, applying the principles which 
down, 


have been laid and in that we 


Judges and Lawyers 
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believe we get nearer to justice than 
by the more scientific but at the same 
time rather more technical views that 
prevailed in the past.” 

The Lord Chief Justice was the third 
foreigner ever invited to sit with the 
United States Supreme Court. He 
quaintly described this experience as fol- 
lows: “I have had the good fortune to 
come into contact with a number of 
your lawyers and judges, and yesterday 
the high distinction was conferred upon 
me to be invited to a seat on the bench of 
the Supreme Court of the United States. 

“To us in England your Supreme 
Court and the Supreme Courts of your 
States mean much, but there on the 
bench, next to the Chief Justice, I felt 
so much at home that I nearly thought 
that I had a right to speak. The argu- 
ment was under way when I took my 
seat, and I was about to ask a ques- 
tion, to get a clearer understanding of 
the proceedings. I am devoutly thank- 
ful that I did not trespass and have to 
be called to order. But for the chance 
view of the gavel lying beside the Chief 
Justice, reminding me that I had no 
gavel, I might have fallen into that grave 
error. I was so engrossed and so ac- 
customed to the way the case was being 
presented that I quite forgot that I was 
not in my own court. 

“One thing brought me up sharp- 
ly and reminded me that I was not in a 
European court. I noticed a clock in 
front of the Chief Justice, and wondered 
why it was there. I saw the time writ- 
ten down, and wondered what it meant. 
I found after a while that counsel had to 
bring his argument to a close because 
his time had elapsed. We don’t know 
that system. 


“I have been much more impressed 
with the length of lawyers’ addresses 
since I have been on the bench and have 
had to listen to them. When I go back 
home, I intend to tell this story many 
times. When counsel is inclined to say 
all that there is to say, I shall remind 
him that I once sat on the United States 
Supreme Court bench, and I expect that 
the length of his remarks will be ap- 
prec iably curtailed.” 

Lord Reading’s most notable utterance 
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was contained in his farewell address be- 
fore the New York Bar Association. 

“Speaking for myself,” he observed, 
“I am strongly impressed day by day 
with the undesirability of the constant 
reporting of decisions which lay down no 
new principle, but only report the appli- 
cation of old principles to new facts. I 
think that I recognize a feeling of satis- 
faction which the members of the bar 
would have in getting rid of their thous- 
ands of volumes of decisions, so that they 
might base themselves on the solid prin- 
ciples of the law.” 

These remarks disclose the trend of 
current legal opinion. The citation of 
decisions is useful and indispensable, but 
for this purpose leading cases—the land- 
marks of the law—suffice. The modern 
judicial spirit does not defer, even to 
these, in a slavish manner, but seeks to 
apply them in consonance with the idea 
“that a court of justice is intended to 
administer justice.” 

The most of the reported cases possess 
no value under such a method. “This 
system of citing corroborating cases has 
been changed with us,” said Lord Read- 


ing. ‘We now strive to get at the merits ; 


to allow no technicalities to prevent the 

court from perceiving the true facts.” 
The elimination of superfluous authori- 

ties would relieve the profession from a 


burden grown so great as to be intoler- 
able. 


Tribute to Chief Justice Sullivan. 


One of the finest tributes ever ten- 
dered to a public man in the state of 
Idaho was that through which state 
officials and members of the Ada and 
Canyon county bars remembered on 
November 3, the 67th birthday of Chief 
Justice Sullivan and the twenty-fifth 
anniversary of his elevation to the su- 
preme bench. The affair was a complete 
surprise to the jurist and when he real- 
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ized the purpose of the gathering he was 
able to do no more than express in the 
fewest words possible the pleasure he 
felt at the tribute. 

The day previous, as the best way of 
bringing the judge into the courtroom in 
ignorance of the program prepared in his 
honor, Assistant Attorney General Coffin, 
with Frank Wyman, presented to the 
judge an “application of George D. 
Nagrom for a writ of habeas corpus.” 

The courtroom was packed to capacity, 
not even standing room being available 
when the court, pfomptly at 10 o’clock, 
filed into the courtroom. Judge Sullivan 
was. still unaware that the convocation 
was in his honor but expressed surprise 
that there should be so many interested 
in the case at bar. 

General Peterson opened the argu- 
ment and fiercely attacked the character 
of the petitioner, saying that he was all 
that a man should not be—deficient in 
morals, judgment, character—and was 
better off where he was. Attorney Frank 
Wyman replied, making a plea for his 
client. ‘ 

About that time the chief justice be- 
gan to smell a rat. He leaned over and 
whispered to his associate, Judge Budge. 
The justice arose and addressed the as- 
sembly : “Gentlemen, his honor, the chief 
justice, desires to know what the dickens 
this is all about.” 


At that point the application of George 
D. Nagrom for a writ of habeas corpus 
was lost and Justice Sullivan has not 
yet discovered what became of it. Act- 
ing as master of ceremonies, Justice 
3udge called one after another of the 
older members of the bar, whose careers 
have paralleled that of Judge Sullivan. 

Each brought up recollections of the 
early days in the courts of the state, 
most with some humorous touch, all 
with reference to the important work 
which Judge Sullivan had done in shap- 
ing the laws of the state. 
















HE old school of lawyer-scholars, 
which so distinctly characterized the 
South during the period just after the 
Civil War, has few representatives 
to-day. Whatever degree of merit should 
properly be accorded to modern law- 
vers, their scholarship, if the profes- 
sion be generally taken, is below what it 
was twenty-five to fifty years ago. A 
perfectly natural reason, of course, ex- 
ists for this change. Commercialism, 
strict business enterprise, newly evolved 
quasi-legal phases of general jurispru- 
dence, are conditions which have evolved 
a new type of lawyer,—the business law- 
yer, properly so called, rather than the 
lawyer pure and simple. 

The modern legal light is a better busi- 
ness man, but, generally, an inferior law- 
yer to his predecessor of the period above 
mentioned. Yet here and there one finds 
an example of the lawyer-scholar. Per- 
haps one of the best instances of the 
lawyer of the old school to be found to- 
day is the Hon. S. G. McLendon, of At- 
lanta, Georgia. Since the time when he 
listened to Senator Benjamin H. Hill lec- 
ture on constitutional law at the Univer- 
sity of Georgia, where he took his law 
degree in 1875, after a short academic 
course at the University of Virginia, the 
fundamental law of our country has been 
perhaps his chief study; and there are 
few man who have a broader or deeper 
understanding of the United States Con- 
stitution than he. He knows its history, 
its peculiar place in the trend of human 
liberty, its value to America, its under- 
lying causes, its creators, and under what 
conditions they achieved their work. 

He asserts that the United States 
Constitution is peculiarly American, re- 
gardless of incorporated principles and 
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terminology ; and that every academy of 
general education in the country should 
teach American citizenship by teaching 
the Constitution. He says that our 
schools make an unpardonable error 
when they teach their students more ac- 
curately and particularly about the anat- 
omy of a bug than they do about the 
student’s relation to his fellow and to his 
state and country,—his American citi- 


zenship. 
He believes in “sound money and 
protection.” He is strongly opposed to 


what he often terms reckless financial 
principles kept alive by Democratic prop- 
aganda. He is widely informed, and 
his information has been widely sought, 
on the money question and the tariff. 
His work on the tariff is a treatise of 
convincing argument on protection. 

At law he has been principally a coun- 
selor rather than an attorney; though 
for a number of years he was one of 
the leading attorneys for the Plant 
System of railroads, organized by H. B. 
Plant, and later sold by him to form 
part of the Atlantic Coast Line system. 
When engaged in this work Mr. Mc- 
Lendon resided at Thomasville, Georgia, 
at which place Senator Mark Hanna had 
a home. President McKinley, while vis- 
iting Senator Hanna, was urgently re- 
quested to pay a visit to Tallahassee, but 
he did not feel inclined to make the trip 
unless he could return to Thomasville 
the same day. Mr. McLendon volun- 
teered the services of a special train, 
with the compliments of Mr. Plant, and 
the party, which included the President’s 
wife, Mrs. McLendon, and Mr. Cortel- 
you, who was afterwards Secretary of 
the Treasury, made the round trip, much 
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to the President’s satisfaction. Later, in 
1900, when Mr. McLendon was visiting 
Warm Springs, Virginia, he met the 
brilliant lawyer, John T. Morgan, of 
Alabama, who was six times Senator, 
who was said to have never in his life 
asked a man to vote for him, and to have 
spent only $60 in 
his last race. Mr. 
Morgan, who was 
very close to the 
President, denied 
emphatically to 
Mr. McLendon the 
report, held by 
some, that the 
President was un- 
duly influenced by 
his lieutenants, 
including Senator 
Hanna, but stated 
that his unaggres- 
sive address was to 
be credited solely 
to his generosity of 
heart and fairness 
of mind. In 1898 
General Fitzhugh 
Lee, en route from 
Cuba to Washing- 
ton, returning 
from where he had 
been stationed by 
the government to 
give information to 
Congress necessary and important, be- 
fore declaring war with Spain, landed at 
Tampa, and Mr. McLendon transported 
him to Washington by special train fur- 
nished by Mr. Plant. 

The subject of this sketch graduated in 
law from what has been called the Uni- 
versity of Georgia’s most celebrated class. 
It included such men as John Temple 
Graves, John C. Hart, and two of Geor- 
gia’s best known supreme court justices, 
Andrew J. Cobb and Joseph Henry 
Lumpkin, who were in the court together. 

Having acquired a wealth of expert 
knowledge regarding railroad rates, Mr. 
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McLendon sought, in 1906, a place on 
the newly made elective Georgia Rail- 
road Commission. He took his place 
thereon in 1907, moving from Thomas- 
ville to Atlanta, where he has remained 
since, residing at the old Kimball House, 
which has been for over a quarter of a. 
, century Georgia’s 
political ren- 
dezvous. His in- 
formation is still 
sought continually 
on questions of 
railroad rates, and 
general railroad 
questions which 
come under the at- 
tention of the ex- 
pert. It is very 
probable that he 
will again offer 
for the place for- 
merly held, and 
that .he will be 
again elected. His 
broad learning in 
the field of con- 
stitutional history, 
government as a 
science, and consti- 
tutional law, out- 
side of a close per- 
sonal friendship, 
was what led Hon. 
Thomas E. Watson 
to engage him as his attorney in the Fed- 
eral court in Augusta in 1913, where his 
motion to quash the indictment against 
his well-known client was sustained. Mr. 
McLendon is a highly engaging conver- 
ser, possessing fluency, logic, keen appre- 
ciation, boldness of thought. His infor- 
mation is broad, and is given with varied 
touches of interest. He is well known to 
persons of many walks of life. His per- 
sonality is marked by the characteristics 
of generosity, sympathy, and intelligent 
interest; with which is blended also a 
striking admixture of satire and cyn- 
icism. He is both plebeian and aristocrat. 
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Be always as merry as ever you can, 
For no one delights in a sorrowful man. 


Playing Too Safe. The defendant in 
a case tried in a western court had been 
duly convicted of theft, when it was seen, 
on “proving previous convictions,” that 
he had actually been in prison at: the time 
the theft was committed. 

“Why didn’t you say so?” angrily de- 
manded the judge of the prisoner. 

“Your Honor,” said the man, apolo- 
getically, “I was afraid of prejudicing 
the jury against me.”—New York Even- 
ing Post. 
was desirous 


Depopulation. Moses 


of opening a grogshop in his town, and 


sought a license. The commissioner lis- 
tened to his plea. 

“All right, Mose,” he said, “the fee is 
$50. And, of course, you have to get 
the consent of 75 per cent of the people 
in that block.” 

Mose looked a trifle puzzled. 

“Less see, sah,” he said, “dey’s Jim an’ 
Sallie an’ de fo’ Joneses—dat’s six—why, 
mister, dey ain’t 75 per cent of people 
in dat block, sah!”—New York Evening 
Post. 


Poor Dennis! “Ah, Mrs. Flaherty, 
but ye look sad this mornin’ !” 

“Faith an’ why shouldn’t I look sad 
whin me Dennis has been dhropped from 
th’ force ?” 

“Ye don’t say! And what for?” 

“Well, ye see it was this way. . There 
was a soign on a buildin’ what read, ‘No 
trespassing ; police take notice.’ An’ me 
poor Dennis took it!’—New York 
Times. 


Proofs Were Lacking. Here is a little 
story printed in the Philadelphia Tele- 
graph, that was recently told by Repre- 


sentative William H. Murray, of Okla- 
homa, in gently throwing the harpoon 
into a lawyer friend: 

One afternoon a stranger debarked 
from a train at a hustling town in the 
west, and headed up the street. Finally 
he met a party that looked like a native. 

“Pardon me,” said the stranger, halt- 
ing the likely looking party. “‘Are you a 
resident of this town?” 

“Yes, sir,” was the ready rejoinder of 
the other. “Been here something like 
fifty years. What can I do for you?” 

“T am looking for a criminal lawyer,” 
responded the stranger. “Have you one 
here ?” 

“Well,” reflectively answered the na- 
tive, “we think we have, but we can’t 
prove it on him.” 


Where He Got It. He was a witness 
in a case in the police court. 

“What is your name?” inquired Prose- 
cutor Robinson. 

“Mah name?” from the darky incred- 
ulously. 

“T’m talking to you,” snapped the pros- 
ecutor. 

“Well, suh, mah name is Hallowed 
Hopkins,” answered the negro. 

“Hallowed—Hallowed,” gasped the 
judge. “Where did you get that name?” 

“Frum mah maw,” answered the negro, 
“Tt am frum de Scriptuahs.” 

“From the Scriptures? What part of 
the Scriptures ?” 

“Doan you all r’membah, judge, wheah 
it says ‘Hallowed be thy name?’ ” 

The judge recalled the passage.—Lou- 
isville Times. 


Cruel and Unusual. Algernon, the 
golf champion, stood with his “kind to 
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the orphan” passport outside the pearly 
gates, and the document looked good to 
St. Peter, so the applicant’s harp was 
handed out to him from the check win- 
dow. 

“Oh, I say,” protested Algernon, “I 
want to exchange this pocket piano for a 
golf kit.” 

“Sorry,” said the clerk, “but we don’t 
have golf in Heaven,—it really is not the 
thing, you know. You'd better try the 
other place.” 

So down went Algernon by the Milton 
Express, and landed on schedule time in 
Satan’s kingdom. 

“Any golf links?” asked he, grown 
wary now about registering too hastily. 

“Finest in the universe,” said Satan, 
rubbing his hands jovially. “Look for 
yourself !” 

In faet, there before them stretched 
such links, such smooth, bright greens, 
such tantalizing hazards, such seductive 
bunkers, that Algernon could hardly con- 
tain himself. 

‘My dear fellow,” said he, “this place 
of yours has Heaven wiped off the map. 


Just tell me where I get my clubs, balls, 
and a caddy.” 

“Aha, that’s different,” replied Satan, 
with an evil smile, “we haven’t any of 
those things. That’s just the Hell of it.” 
—New York Evening Post. 


Strategic Retreat. Two boys, one the 
possessor of a permit, were fishing on’ a 
certain estate when a gamekeeper sud- 
denly darted from a thicket. The lad 
with the permit uttered a cry of fright, 
dropped his rod, and ran off at top speed. 
The gamekeeper was led a swift chase. 
Then, worn out, the boy halted. The 
man seized him by the arm, and said 
between pants: 

“Have you a permit to fish on this 
estate?” 

“Yes, to be sure,” said the boy quietly. 

“You have? Then show it to me.” 

The boy drew the permit from his 
pocket. The man examined it, and 
frowned in perplexity and anger. 

“Why did you run when you had this 
permit?” he asked. 

“To let the other boy get away,” was 
the reply. “He didn’t have none.”— 
Pittsburgh Chronicle-Telegraph. 
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Case and Comment 


Fair Division. Scene — Police court 
during dispute over eight-day clock. 

Magistrate—I award the clock to the 
plaintiff. 

Defendant—Then what do I get? 

Magistrate—I’ll give you the eight 
days.—Stray Stories. 


Planned to Reciprocate. ‘Well, what 
can I do for you, Sam?” asked Jones as 
the colored waiter who usually served 
him at the restaurant entered his office. 

“I got a chance to change mah posi- 
tion, boss. Kin yo’ say a good word fo’ 
me? Say I’se hones’ and sich?” 

“I know, of course, that you’re a good 
waiter, Sam, but how do I know you’re 
honest ?” 

“Well, jes say yo’ think I’se hones’. 
Dat’ll do.” 

“All right, Sam; anything to oblige 
you.” 

“Thank yo’, boss, thank yo’ very much. 
When yo’ come ovah to-morrow be sure 
to sit at mah table. I'll give yo’ a sho’t 
check.” — Pathfinder. 


Worth the Risk. “Well, 
hear you are married.” 

“Yassum,” said the former cook, “I’se 
done got me a man now.” 

“Ts he a good provider?” 

“Yassum. He’s a mighty good per- 
vider, but I’se powerful skeered he’s 
gwine ter git kotched at it.”—Birming- 
ham Age Herald. 


Dinah, I 


Not Guilty. There had been a rail- 
way collision near a country town in Vir- 
ginia, and a shrewd lawyer had hurried 
from Richmond to the scene of the dis- 
aster. He noticed an old colored man 
with a badly injured head, and hurried 
up to him where he lay moaning on the 
ground. 

“How about damages ?” began the law- 
yer. ; 

But the sufferer waved him off. 

“G’way, boss, g’way,” he said. “I 
never hit de train. I never done sich a 
thing in all mah life, so help me Gawd! 
Yo’ can’t git no damages outer me.”— 
New York Evening Post. 








ee a eG 


be Ae X | 





